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INHERENT POWER OF THE SUPREME COURT WITH SPECIAL 
REFERENCE TO ITS POWER TO REGULATE DISBARMENT OF 
ITS OFFICERS, AND THE LIABILITY OF THE COUNTY TO 
DEFRAY THE EXPENSES INCIDENT THERETO 


By E. HARRIS DREW, West Palm Beach 


“Acknowledgment is made for the assistance rendered in the preparation of this article by 
Miss Anne E’del, a graduate of Temple University, Philadelphia, Pennsylvania, and now 
studying for admission to the Florida Bar.” 


General 


The judicial department of the government is that branch which is intended to 
interpret, construe, and apply the law or “that department of government which is 


charged with the declaration of what the law is, and its construction so far as it is 
written law.’ 


The question as to what particular powers are essentially judicial is to be solved 
by ascertaining the definition and scope of such powers at the time the constitution was 
adopted. Under the principle of the separation of powers, however, the judiciary cannot 


exercise those powers which are to be found in the other two departments of the 
government.? 


Within the scope of the judicial power are those inherent powers, enjoyed by the 
possessors of natural right, and implied powers, such as are necessary~to make available 
and carry into effect those powers which are expressly granted or conferred, and which 
must therefore be presumed to have been within the intention of the constitutional or 
legislative grant. All powers which are incident to the discharge by the courts of their 
judicial functions, are inherent in the courts, and under constitutional provisions 
establishing a judicial department, it has been held that they have such power as is 


necessary to the exercise of the judicial department as a coordinate branch of the 
government.? 


A state constitutional grant of judicial power to one department carries the whole 
judicial power of the state and excludes any exercise thereof by other departments. 
The grant exhausts the whole and entire power. 


When the judicial power has been vested solely in the courts of a state, included 
in the grant are all powers necessary for complete performance of the judicial functions, 
whether such powers be regarded as inherent or implied.® 


The term “inherent power of the judiciary” means that which is essential to the 
existence, dignity, and functions of the court from the very fact that it is a court.® 
Among the inherent powers held within the scope of the judiciary is the power to 
regulate the practice of law.7 The power to prescribe qualifications which will entitle 


1. 16 CJ.S. 424, Sec. 144. 

2. State v. Lutz, 147 So. 429, 226 Ala. 497; Carleton v. Matthews, 137 So. 815, 103 Fla. 301. 

3. Brydonjack v. State Bar of California, 281 P. 1018, 209 Cal. 439, 66 A.L.R. 1507; Opinion 
of the Justices, 180 N.E. 725, 279 Mass. 607, 81 A.L.R. 1059. 


4. People v. Bruner, 175 N.E. 400, 343 Ill. 146. 

5. People ex rel. Illinois State Bar Association v. People’s Stock Yards State Bank, 176 N.E. 
901, 344 Ill. 462; Clark v. Austin, 101 S.W. (2) 977, 340 Mo. 467. 

6 


. Integration of Nebraska State Bar Association, 275 N.W. 265, 133 Neb. 283; 16 C.J.S. 429, 
Sec. 144. 


7. Clark v. Austin, supra. 
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persons to be admitted to the bar and to discipline and disbar such persons after admission 
are judicial. 


Legislative acts declaring unauthorized practice of law illegal and punishable are 
merely in aid of and do not supersede or detract from the power of the judicial depart- 
ment to control the practice of law.2 In the pertinent case of PEOPLE ex re! CHICAGO 
BAR ASSOCIATION v. GOODMAN; it is said: 


“Courts have inherent power to control and supervise the practice of 
law. Authority to admit to the bar and to disbar necessarily carries with it 
power to define what constitutes the practice of law and to exclude un- 
authorized persons therefrom” 


and, citing PEOPLE ex rel ILLINOIS STATE BAR ASSOCIATION v. PEOPLE’S 
STOCK YARDS STATE BANK, the same court quotes: 


“Having power to determine who shall and who shall not practice law 
in this state, and to license those who may act as attorneys and forbid others 
who do not measure up to the standards or come within the provisions of 
its rules, it necessarily follows that this court has the power to enforce its 
rules and decisions against offenders.” 


All the states have found inherent power in their supreme courts not only to function 
but to function efficiently by virtue of the constitutional grant, even though in some 
instances the legislatures have also acted in aiding the orderly practice of law, particularly 
by defining what offenses shall constitute an infraction of the privilege of practicing 
in the courts, promulgating rules for disciplining practit’oners, and authorizing appro- 
priations to defray the costs thereof. 


Florida 


The judicial power of the state is vested in its courts by the Constitution of Florida.¢ 


In the foregoing diseuss‘on there is found authoritatively that inherent to the dignity 
and functional efficiency of the supreme court is its power to regulate the admission, 
suspension and disbarment of its officers ... and this independent of any express or 
even implied power. 


Into Article II of the Florida Constitution is written the single limitation upon 
the inherent power of the court to maintain internal order, honesty and efficiency among 
its members, thus: 


“No person properly belonging to one of the departments shall exercise 
any functions appertaining to either of the others, except in those cases 
expressly provided for by this Constitution.’ 


1. Illinois State Bar Association v. Peoples Stock Yards State Bank, supra; People ex rel 
Chicago Bar Association v. Goodman, 8 N.E. (2) 941, 366 Ill. 346. 

. People ex rel Chicago Bar Association v. Goodman, supra. 

. Supra. 

. 176 N.E. 901, 344 Ill. 462; see also Rhode Island Bar Association v. Automobile Service 

Association, 179 A. 139, 100 A.L.R. 226. 

5. 16 C.J.S. 425, Sec. 144; People ex rel Chicago Bar Association v. Goodman, 8 N.E, (2) 
941, 366 Ill. 346; Rhode Island Bar Association v. Automobile Service Association, supra; 
Clark v, Austin, 101 S.W. (2) 977, 340 Mo. 467; Eidson v. McDaniel, 114 So. 204, 216 Ala. 
610; Re Kenner, 152 So. 521, 178 La. 774; New Jersey State Bar Association, 166 A. 316, 
112 N.J.E. 606; Capps v. Gore, 21 S.W. (2) 266, 231 Ky, 185; West v. Duncan, 210 P. 699, 
72 Colo. 253; Re Brooklyn Bar Association, 227 N.Y.S, 666, 223 App. Div. 109; Integration 
of Nebraska State Bar Association, 275 N.W. 265, 113 Neb. 283. 

6. Article V, Sec. 1. 

7. Keen v. State, 103 So. 399, 89 Fla. 118; Petition Florida State Bar Association ofr Promul- 
gation of New Florida Rules of Civil Procedure, 199 So. 57. 


m 


FLORIDA LAW JOURNAL 305 


The pronouncement of the Supreme Court! that “the forms of administering justice, 
and the duties and powers of courts as incident to the exercise of a branch of sovereign 
power, must ever be subject to the legislative will” cannot be construed to work a 
disability upon the Court to function effectively by use of its inherent power either 
where the legislature has failed to prescribe a rule in aid of an orderly administration 
of justice, or where legislative action obstructs such administration. 


In Florida, the inherent power found in the Constitution? and the fundamental 
corollary that with the granting of power is conferred all reasonable means of exercising 
that power are not left to chance or to equivocation by the courts but are clarified by 


forceful legislative enactment and supreme court rules fully substantiated by judicial 
decisions. The legislature? declares : 


“The supreme court is vested with all the power and authority necessary 
for carrying into complete execution all its judgments, decrees and determi- 


nations in the matters before it agreeably to the usages and principles 
of law.” 


Because the inherent power of the court to maintain order among its members does 
not go to its jurisdiction “in actions of law and suits in equity” lesser persuasive force 
perhaps is found in the statutet empowering the supreme court to make rules of practice. 
Although the Act need not be relied upon, in the broader view and in actual practice 
the power to discipline attorneys is embraced in the following words: 


“The Supreme Court of the State of Florida shall have the power to 
prescribe from time to time the rules, forms of process . . . and the 
practice and procedure in actions of law and suits in equity pending in 
said Supreme Court. They shall take effect at such time after their promul- 
gation as may be designated by the Supreme Court and thereafter all laws 
in conflict therewith shall be of no other force and effect.” 


An easy and unstrained construction of the whole does not limit the making of “rules” 


to “actions of law and suits in equity.” The latter words qualify only the pewer “to 
preseribe . . . the practice and procedure.” 


Although the rules mentioned in the above Act have the force of law’ until otherwise 
provided by the legislature, the effect of a recent decision® is to read into the last phrase: 
“ ... and thereafter all procedural laws in conflict therewith shall be of no other force 
and effect.” This decision supports the long established principle that, under no 
cireumstances, does the Supreme Court have the power to promulgate rules affecting 
substantive law and, chiefly on that ground, the Court denied its power to adopt the 
Florida Rules of Civil Proeedure presented for promulgation.? In the instant problem, 


nowever, it is unnecessary to draw delicate distinctions between substantive and pro- 
eedural law-making. 


From the earliest period in the history of the state the power to make rules for 
inferior courts for convenience in the administration of the judicial function has been 
conferred upon the appellate courts. The term “rules of court” may include commands 
to lower courts or court officials to do ministerial acts.* The higher courts, if authorized 
by the constitution or statutes may make binding rules of procedure for the inferior 


. Blanchard v, Raines’ Executrix, 20 Fla. 467. 

. Humphries v. Hester & Stinson Lumber Co., 141 So. 749, 103 F. 1079. 
. Acts of 1868, Ch. 626, C.G.L. Sec. 4683. 

. Acts of 1929, Ch. 13870, R.G.S. 2955, C.G.L, 4682. 

. Keen v. State, 103 So. 399, 89 Fla. 113. 


. Petition Florida State Bar Association for Promulgation of New Florida Rules of Civil 
Procedure, 199 So. 57. 


. Petition of Florida State Bar Association, ‘supra. 
. Petition of Jacksonville Bar Association, 169 So. 674, 125 Fla. 175. 
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courts. The Florida statute’ gives the higher court power to prescribe rules in lower 
courts and these rules have all the binding force of a statute. Further, even though the 
Cireuit Court has made rules, the Supreme Court may, by its inherent power under 
constitutional authority, make rules taking precedence over the Cireuit Court’s rules. 
In this state, therefore, all rule-making power of the inferior courts, that is of general 
character, is subject to the supervisory control of the Supreme Court, without whose 
consent the power to make general rules cannot be effectually exercised in the inferior 
courts.2, Nor can any doubt be cast upon the procedural nature of inquiries into the 
misconduct of members of the bar and consistent support has been given to it by the 
Supreme Court through enforcement of “Special Procedure for Inquiry into Charges of 
Official Misconduct on the part of Attorneys,” effective October 1, 1936, as cnunciated 
in Petition of Jacksonville Bar Association,? part of which, as amended, reads: 


“(a) The judge or judges of each of the several Judicial Cireuits of this 
state are hereby authorized to establish commissions to investigate all 
complaints of professional misconduct of attorneys at the bar of such 
cireuits.” 


Further, 


“(¢) Such commission shall make its report of testimony, evidence and 
findings, together with its recommendations in each ease, to the judge or 
judges from whom it received its appointment.” 


This judicial delegation of ministerial authority is consonant with the legislative re- 
quirement‘ that: 


“Whenever it shall be made known to any judge of the cireu't court 
that any attorney at law practicing in any of the courts in his judicial 
circuit has been guilty of dishonest conduct or habits of general immorality 
or any such single act of crime or vice as may show him to be unfit for the 
trusts and confidences imposed in him as an attorney, or of deceit or mis- 
conduct in his office of attorney, or of suppressing or attempting to suppress 
any testimony in any case, or of tampering with any record, or of stirring 
up litigation, or being drunk while the case under his charge is being 
considered in court, or any unprofessional acts which unfit him for associa- 
tion with the fair and honorable members of the profession, it shall be the 
duty of such judge to direct the state’s attorney for the circuit to make, 
in writing, a motion in the name of the state to disbar such attorney, 
setting forth in the motion the particular acts or conduct for which the 
attorney is sought to be disbarred.” 


In support, therefore, of the inherent power of the Supreme Court to make rules for 
the conduct of its officers; of the express duty imposed by the legislature upon the 
cireuit judges to investigate misconduct of attorneys and direct a motion to the state’s 
attorney, in the name of the state, to disbar such attorneys, the Supreme Court, by 
virtue of its power to make rules but more importantly its inherent power to do all 
things reasonably necessary to the administration of justice, further aids the process 
where the rule of court and the act of the legislature fail to provide expressly adequate 
means of inquiry into misconduct. The Supreme Court, in the same ease,® reiterates in 
clear and unambiguous language that 

“ ... An order for investigation is but an exercise of the inherent 


disciplinary jurisdiction which the court has over its own officers” 


. C.G.L. 1927, See. 4172. 

. Petition of Jacksonville Bar Association, supra; State ex rel v, Call, 22 So. 728, 39 Fla. 
504; Wilhelm v. So. Indian River Co., 124 So. 729, 98 Fla. 970. 

- 169 So. 674, 125 Fla. 175. 

. C.G.L. 1927, Sec. 4172. 

. Petition of Jacksonville Bar Association, 169 So, 674, 125 Fla. 175. 
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and that 


“Tt is well established that courts of justice have the inherent power to 
preseribe such ru'es of practice, suck rules to regulate their proceedings 
and such rules to facilitate the administration of justice as they may deem 
necessary.” 


and further that 


“ ... Therein included is the right ... to set up judicial agencies 


in the nature of special judicial commissions for the purpose of vesting in 
them the right and authority to inquire into and investigate charges of 
alleged professional misconduct on the part of attorneys.” 


It is ineseapably concluded that the rule authorizing commissions to investigate mis- 
conduct was validly enacted for the purpose of assisting by efficient means the cireuit 
courts in a competent administration of justice and of the duties imposed upon them 
by the Constitution and by adherence to the statutes of the State of Florida.2 


The provisions of the Constitution vesting the legislature with power to pass laws 
regulating pract'ce and procedure are not exclusive but are supplemental to the power 
of courts to prescribe rules regulating the conduct of judicial business.2 So long as the 
power is inherent, that is, springing from the very nature of the tribunal; the act of 
the court is judicial; and the act is necessary to the administration of justice and does 
not encroach upon substantive or jurisdictional statutes, any rule made thereunder may 
be freely exercised with or without supporting legislative acts. The power exists 
independent of statute. 


It is elementary that any expenses necessarily ineurred by any courts in the 
administration of justice and in the performance of a duty imposed upon them by 
law, and in the exercise of any inherent powers of a court is an expense properly 


charged against those agencies liable for the costs and expenses of the court. The rule® 
is that 


“Courts have inherent power to incur and order paid all expenses necessary 
for the holding of court and the discharge of the duties thereof.” 


We therefore find the power of the Supreme Court to discipline attorneys, to 


impose liability on the county by direct or delegated authority to investigate, and to 
apply funds for that purpose: 


(1) Under the inherent power of the court;¢ 

(2) Under the power implied by the constitutional grant of judic’al power ;7 

(3) Under the legislative authority to carry into “complete execution all its 
determinations” ;* and 

(4) Under a broad and practical analysis of the act of the legislature giving 
supplemental aid in the rule-making fields 


Thus, the acknowledged power of the Supreme Court to prescribe rules of conduct 
for the discipline of attorneys admitted to practice before it and before the inferior 
courts, comprehends and ine!udes the power and right by a general rule to set up, or 
provide for setting up, judicial agencies in the nature of special judicial commissions 
for the purpose of vesting in them the right and authority to take such steps and 


1. Citing Opinion of the Chief Justice in 8 Fla. 496. 
2. C.G.L. 1927, Sec. 4172; Acts 1868, ch, 626, C.G.L. Sec. 4683; Acts 1929, ch. 13870, 
R.G.S. 2955, C.G.L, Sec. 4682. 

3. Petition of Florida State Bar Association for Promulgation of New Florida Rules of 
Civil Procedure, 199 So. 57. 

. Petition of Florida State Bar, supra, at p. 66, 

Edwards v. Prutzman, 165 A. 255. 

. Article V, Sec. 1 of Florida Constitution. 

. Article V, Sec, 1 of Florida Constitution. 

. C.G.L. 1927, Sec. 4683. 

. C.G.L, 1927, Sec. 4172. 
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proceedings as may be necessary to inquire into and investigate charges of alleged 
professional misconduct on the part of attorneys.' 


In the order adopting the Supreme Court rule, the court said: 


“Rehearing was granted in this cause limited solely to the question of 
whether or not this court should provide a more effective and expeditious 
rule than is now provided for disbarring attorneys at law when shown to 
be guilty of unprofessional conduct. 

“Section 2554, Revised General Statutes of 1920, Section 4172, et seq., 
Compiled General Laws of 1927, provides for disbarment proceedings and 
defines the duties of cireuit judges and State attorneys with reference 
thereto. This statute appears limited to the question of disbarment. After 
full consideration of the matter on rehearing, we have reached the con- 
clusion that the procedure provided by the statute should be supplemented 
and enlarged to meet present exigencies and to that end approve the 

Expenses and Support of Court 


Courts having inherent power to incur and order paid all expenses necessary for 
the holding of court and the discharge of the duties thereof? and subject to constitutional 
or statutory provisions may apply public funds for their use.? In the absence of some 
statutory provisions relating thereto, it is for the court alone to determine what expendi- 
tures are necessary to carry on the business of the court.4 

It may be stated, as a general rule, that it is the duty of a county to pay the 
expenses of the local administration of justice within the county.s The duty may arise 
as well from the general system of county organization as from express statutes defining 
the duties of counties.¢ Included within the expenses of local administration of justice 
for which a county may be held liable, even in the absence of supporting legislation, 
are the expenses incurred in the establishment and maintenance of courts.? If there 
exists a statutory provision governing the appropriation of funds to the administration 
of justice, the court is controlled thereby,* but it would be a direct interference with 
the inherent power of the courts, as the constituted tribunals for the administration of 
justice, if the legislature could, by a failure to enact a statute, cut off the necessary 
and incidental expenses that must inevitably attend the administration of the judicial 
functions of the court. It must be concluded that the courts have inherent power and 
authority to incur and order paid all such expenses as are necessary for the holding of 
court and the administration of the duties of courts of justice.» 

How essential to the efficient functioning of the court is the power to maintain 
the integrity of the judiciary by investigating or directing investigations of infractions 
by its officers. One need not read far to find consistent recognition that courts have 
the inherent power to invest'gate and delegate authority to investigate charges of acts 
having a direct tendency to obstruct or prevent the adminisration of justice or charges 


1. Arnow’s Florida Practice Rules, see footnote on p. 302 following Special Rule on p. 300 
and Special Rule on p. 26, et seq, of 1939 Supplement to the Rules of Practice, See also: 
Re Brooklyn Bar Association, 227 N.Y.S. 666, 223 App. Div. 149; Re Association of Bar 
of City of New York, 227 N.Y.S. 1, 222 App. Div, 580; Re Cushman, 158 N.Y.S. 7, 171 
App. Div. 787; Re Mundy, 161 So. 184, 182 La. 148. See also p. 28 of 1939 Supplement to 
the Rules of Practice for quotation from the order. 


2. 21 C.J.S. 28, Sec. 14; Edwards v. Prutzman, 165 A. 255. 

8. Milholen v. Riley, 293 P, 69, 211 Cal. 29. 

4. State v. Smith, 5 Mo. App. 427; 21 C.J.S. 28, Sec. 14, 

5. 20 C.J.S. 1058, Sec. 210; McQueeny v. Whiteside Co., 2 N.E. (2) 853, 286 Ill. App. 345, 

6. 20 C.J.S. 1058, Sec, 210; McQueeny v. Whiteside Co., supra. 

7. City of Chicago v. Cook County, 18 N.E. (2) 890, 370 Ill. 301; Robinson v. Wayne Circuit 
Judges, 115 N.W. 682, 151 Mich. 315; State ex rel Hess v. Rafferty, 26 Ohio Cir. Ct. N.S. 
408; Herndon v. Anderson, 25 P. (2) 326, 125 Okla. 104. 

8. Edwards v. Prutzman, 165 A. 255. 

9. Schmelzel, et al, 100 P. 106, 16 Ida, 32; State v. Davis, 68 P. 689, 261 N.W. 373; Vigo County 


v. Stout, 351 N.E. 683, 1386 Ind. 53; Janitor of Supreme Court, 35 Wis. 410; Stowell v. 
Jackson County, 23 N.W. 557; 57 Mich, 31; Bates v. Independence County, 23 Ark. 722, 
State v. Armstrong, 19 Ohio 116; 15 C.J. Sec. 272. 
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of misconduct on the part of their officers.' 


The established principle of law that power is empty without the means whereby 
to give it effect? is involved both in the power to refer investigation to a committee or 
commission and to require costs to be paid by the state or county. 


In some jurisdictions the usual practice is to refer the proceedings to a referee or 
a committee of the bar association to take the testimony and report thereon together 
with findings and recommendations ;? but other states require that the judge make the 
findings of fact and law and that witnesses be examined in the presence of the court. 
However, only the judgment of the court works disbarment or suspension where referees 
and commissioners are delegated to investigate as officers of the court. Nor is such 
delegation invalid as violating the judicial power conferred by the constitution.® 


The power of the court to authorize appropriation from the county fund naturally 
flows from the inherent power to make the rule, even though such appropriation is not 
specifically authorized in the rule. The absence of litigation on this question is, in the 
light of the general rule that the county is liable, persuasive of the conclusion that 


heretofore no objection has been raised in the counties of the state though the Rule has 
been in effect since 1938. 


In many states the supreme courts under their inherent power, direct through com- 
mittees or commissions investigations into unprofessional conduct and, except where 
legislative measures have imposed liability on the state, the general rule applies, i.e. 
that such expenditures are chargeable to the county.® 


In some of the counties of Florida no specific provision has been made for the 
payment of the expenses necessarily ineurred by the cireuit courts in the investigation 
of official misconduct of attorneys. However, the duty of the cireuit courts to investigate 
such misconduct certainly carries with it the implied authority to incur necessary expenses 
in the proper investigation and performance of the duties of the courts. Without an 
orderly and consistent exercise of this implied authority the sole purpose of the Supreme 
Court is nullified. 

Statutory provision has been made for payment by the county of the erection of a 
courthouse or repair thereto”? but it is obviously inexpedient and impractical to detail 
minutely the expenses essential to organization and maintenance. Appropriations are 
made by some of the county treasuries of Florida for many expenses not specifically 
ineorporated into an act of the legislature or a rule of court but nonetheless vital to 
an orderly conduct of the tribunals. Such items include office equipment, stationery, 
and many other expenses less necessitous to the conduct of the court than efficient 
investigations of its officers. 

If the payment demanded of a county is for a county purpose, the particular officers 
engaged and methods used under a statute in incurring the expenditure do not affect 
its character as a public purpose.® 

Upon the entry of an order by the cireuit court directing the County Commissioners 
of the county in which the cireuit lies to pay the bills representing necessary expenses 
of the commission in the performance of its duties, refusal by the county to pay is an 
interference with the efficient administration of justice and constitutes a violation of a 
ministerial duty for which mandamus may be invoked.® 


1. 21 C.J.S. 28, Sec. 14; 21 C.J.S. 41, Sec. 31; 21 C.J.S. 188; Sec. 88; Richmond Association of 
Credit Men v. Bar Association of City of Richmond, 189 S.E. 153, 167 Va. 327; New Jersey 
State Bar Association, 166 A. 316, 112 N.J.E. 606 (reversed on other grounds in 168 A. 794, 
114 N.J.E. 261); Capps v. Gore, 21 S.W. (2) 266, 231 Ky. 185; Eidson v, McDaniel, 114 So. 
204, 72 Col. 253. 

. Keen v, State, 103 So. 399, 89 Fla. 113. 
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THE ARGUMENT OF AN APPEAL 


By JOHN W. 


Lecture delivered before the Association of the Bar of the City of New York, under the 
auspices of the Committee on Post-Admission Legal Education. Its reprint has been 
requested by several Florida lawyers and judges. 


If a lecture on the well-worn subject 
assigned to me is to be given in this series, 
no one knows better than the Chairman 
of your Committee on Post-Admission Legal 
Education that he and not I should be the 
person to give it. This is true in the first 
place because of the fact that in his lecture 
on Summary Judgment he has given the 
perfect example of what these lectures 
ought to be—informative, scholarly, help- 
ful—and has set a standard which it is 
unfair to ask others to rival. And in the 
second place a discourse on the argument 
of an appeal would come with superior 
force from a Judge who is in his judicial 
person the target and the trier of the 
argument than from a random archer like 
myself. Or, supposing fishes had the gift 
of speech, who would listen to a fisherman’s 
weary discourse on fly-casting, the shape 
and color of the fly, the size of the tackle, 
the length of the line, the merit of different 
rod makers and all the other tiresome stuff 
that fishermen talk about, if the fish him- 
self could be induced to give his views on 
the most effective methods of approach. 
For after all it is the fish that the angler 
is after; all his recondite learning is but 
the hopeful means to that end. 


I hope I may not be charged with levity 
or disrespect in adopting this piscatorial 
figure. I do not suggest any analogies be- 
tween our reverent masters on the Bench 
and the finny tribe. God forbid! Let such 
conceits tempt the less respectful. Yet it 
is true, is it not, that in the argument of 
an appeal the advocate is angling, con- 
sc‘ously and deliberately angling, for the 
judicial mind. Whatever tends to attract 
judicial favor to the advocate’s claim is 
useful. Whatever repels it is useless or 
worse. The whole art of the advocate con- 
sists in choosing the one and avoiding the 
other. Why otherwise have argument at 
all? 


I pause for definition. Argument, of 
course, may be written as well as oral, and 
under our modern American practice writ- 
ten argument has certainly become the most 
extended if not always the weightier of 
the two. As our colleague, Joseph H. 
Choate, Jr., recently remarked, “we have 
now reached the point where we file our 
arguments in writing and deliver our briefs 
orally.” Yet it was not always so and in 
certain jurisdictions it is not so today. 
In England, for instance, where many, 
perhaps most, cases are decided as soon as 
the argument is closed, counsel are not 
expected to speak with one strabismic eye 
upon the clock and the other on the court. 


I recall that I once visited the chambers 
of the Privy Council in London hoping to 
hear a Canadian friend argue a Canadian 
appeal. When I arrived his adversary had 
the floor and was laboriously reading to 
the Court from the open volumes, page by 
page and line by line, the reported cases 
on which he relied. Said I to the Clerk, 
“How long has he been speaking and when 
will So-and-So come on?” “He has now 
been speaking,” said the Clerk, “for six 
consecutive days and I doubt if he con- 
cludes today.” I picked up my hat and 
sadly departed, realizing into what an alien 
atmosphere I had wandered. 


In the old days, when not only courts 
but lawyers and lit'gants are reputed to 
have had more time at their disposal, simi- 
lar feats were performed at the American 
Bar. It has been stated, for instance, that 
the arguments of Webster, Luther Martin 
and their colleagues in McCulloch v. Mary- 
land, consumed six days, while in the Gerard 
will case Webster, Horace Binney and 
others, for ten whole days assailed the 
listening ears of the Court. 


These days have gone forever; and partly 
because of the increased tempo of our times, 
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partly because of the increase of work in 
our appellate tribunals, the argument of 
an appeal, whether by voice or pen, is 
hedged about today by strict limitations of 
time and an increasing effort to provoke 
an economy of space. The rules of nearly 
every court give notice that there is a limit 
to what the judicial ear or the judicial eye 
is prepared to absorb. Sometimes the judges 
plead, sometimes they deplore, sometimes 
they command. The bar is continuously be- 
sought to speak with an eye on the clock 
and to write with a cramped pen. 


Observing this duty of condensation and 
selection I propose tonight to direct my 
remarks primarily to the oral argument. 
I begin after the briefs have all been filed; 
timely filed, of course, for in this matter 
lawyers are never, hardly ever, belated. 
I shall assume that these briefs are models 
of brevity, are properly indexed, and mareh 
with orderly logic from point to point; 
not too little nor yet too much on any 
topic, even though in a painful last moment 
of proof-reading many an appealing para- 
graph has been offered as a reluctant sacri- 
fice on the altar of condensation. 


I assume also that the briefs are not 
overloaded with long quotations from the 
reported opinions, no matter how apt they 
seem; nor overerowded with citations de- 
signed it would seem to certify to the 
industry of the brief-maker rather than 
to fortify the argument. A horrible example 
of this latter fault crossed my desk within 
the month in a brief which, in addition 
to many statutes and text writers, cited by 
volume and page no less than 304 decided 
eases; a number ealeulated to discourage 
if not to disgust the most industrious judge. 


I assume further that they are not de- 
faced by supras or infras or by a multi- 
plicity of footnotes which, save in the rare 
case where they are needed to elucidate the 
text, do nothing but distract the attention 
of the reader and interrupt the flow of 
reasoning. And I remark in passing that 
these are no more laudable in a judge’s 
opinion than they are in a lawyer’s brief. 


I assume that there is not a _pestilent 
“and/or” to be found in the brief from 
cover to cover; or if there is, that the court, 
jealous of our mother-tongue, will stamp 
upon the base intruder. 


And finally I assume as of course that 
there has been no cheap effort to use variety 
in type to supply the emphasis that well- 
constructed sentences should furnish for 
themselves. It may be taken as axiomatic 
that even Judges, when they are so dis- 
posed, can read understandingly; and I 
should think that where the pages of a 
brief begin conversationally in small pica, 
nudge the reader’s elbow with repeated 
italics, rise to a higher piteh with whole 
paragraphs of the text—not mere head- 
ings—in black letter, and finally shout in 
full capitals (and such have been observed), 
the Judge might well consider that what 
was a well intentioned effort to attract his 
attention was in reality a reflection on his 
intelligence. 


So it is with our briefs brought to this 
state of approximate perfection that we 
approach our oral argument. Much has 
been said pro and con as to the utility of 
this particular exercise. The appellate court 
which I most frequently encountered in my 
early days at the Bar made no secret of 
the fact that it regarded the time spent 
in hearing cases as a sheer waste; and the 
announcement “Submitted on briefs” al- 
ways won an approving nod from the bench. 
Fortunately, I think, that was an idiosyn- 
crasy which has passed away even in that 
tribunal. There is much testimony, ancient 
and modern, for the contrary view. 


Says Lord Coke, “No man alone with all 
his uttermost labors, nor all the actors in 
them, themselves by themselves out of a 
court of justice, can attain unto a right 
decision; nor in court without solemn argu- 
ment where I am persuaded Almighty God 
openeth and enlargeth the understanding 
of those desirous of justice and right.” 
Agreeing as we must with this pious senti- 
ment, we lawyers sometimes think never- 
theless that “God moves in a mysterious 
way, His wonders to perform.” Judge Dil- 
lon in his lecture on the Laws and Juris- 
prudence of England and America, declares 
that as a judge he felt reasonably assured 
of his judgment where he had heard counsel 
and a very diminished faith where the cause 
had not been orally argued, for says he, 
“Mistakes, errors, fallacies and flaws elude 
us in spite of ourselves unless the case is 
pounded and hammered at the bar.” Chief 
Justice Hughes is on record to the effect 
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that “The desirability of a full exposition 
by oral argument in the highest court is 
not to be gainsaid. It is a great saving of 
the time of the court in the examination 
of extended records and briefs, to obtain 
the grasp of the case that is made possible 
by oral discussion and to be able more 
quickly to separate the wheat from the 
chaff.” With all this most judges, I think, 
will agree; always provided that the oral 
argument is inspired as it should be with 
a single and sincere desire to be helpful 
to the court. 


Professing no special fitness for the task, 
I have ventured accordingly to frame a 
deealogue by which such arguments should 
be governed. There is no mystical signifi- 
cance in the number ten, although it has 
respectable precedent; and those who think 
the number short and who wish to add to 
the roll when I have finished, have my full 
permission to do so. 


At the head of the list I place, where it 
belongs, the cardinal rule of all, namely :— 


(1) Change places, in your imagina- 
tion of course, with the Court. 


Courts of appeal are not filled by Demi- 
gods. Some members are learned, some less 
so. Some are keen and perspicacious, some 
have more plodding minds. In short, they 
are men and lawyers much like the rest 
of us. That they are honest, impartial, 
ready and eager to reach a correct con- 
clusion must always be taken for granted. 
You may rightfully expect and you do 
expect nothing but fair treatment at their 
hands. 


Yet those who sit in solemn array before 
you, whatever their merit, know nothing 
whatever of the controversy that brings you 
to them, and are not stimulated to interest 
in it by any feeling of friendship or dislike 
to any one concerned. They are not moved 
as perhaps an advocate may be by any 
hope of reward or fear of punishment. 
They are simply being called upon for 
action in their appointed sphere. They are 
anxiously waiting to be supplied with what 
Mr. Justice Holmes called the “implements 
of decision.” These by your presence you 
profess yourself ready to furnish. If the 
places were reversed and you sat where they 
do, think what it is you would want first 
to know about the ease. How and in what 


order would you want the story told? How 
would you want the skein unraveled? What 
would make easier your approach to the 
true solution? These are questions the advo- 
cate must unsparingly put to himself. This 


is what I mean by changing places with. 


the court. 


If you happen to know the mental habits 
of any particular judge, so much the better. 
To adapt yourself to his methods of reason- 
ing is not artful, it is simply elementary 
psychology; as is also the maxim not to 
tire or irritate the mind you are seeking 
to persuade. And may I say in passing 
that there is no surer way to irritate the 
mind of any listener than to speak in so 
low a voice or with such indistinct articu- 
lation or in so monotonous a tone as to 
make the mere effort at hearing an unneces- 
sary burden. 


I proceed to Rule 2— 


(2) State first the nature of the case 
and briefly its prior history. 


Every Appellate Court has passing be- 
fore it a long procession of cases that come 
from manifold and diverse fields of the law 
and human experience. Why not tell the 
Court at the outset to which of these fields 
its attention is about to be called? If the 
case involves the construction of a will, the 
settlement of a partnership, a constitutional 
question or whatever it may be, the judge 
is able as soon as the general topic is men- 
tioned to call to his aid, consciously or 
unconsciously, his general knowledge and 
experience with that particular subject. It 
brings what is to follow into immediate 
focus. And then for the greater ease of 
the court in listening it is well to give at 
once the history of the case in so far as it 
bears on the court’s jurisdiction. And some- 
times there may be, I am not sure, a certain 
curiosity to know just whose judicial work 
it is that the court is called upon to review. 
For judges, like other men, judge each 
other as well as the law. 


Next in order— 
(3) State the facts. 


If I were disposed to violate the rule I 
have previously announced against empha- 
sis by typography, I would certainly em- 
ploy at this point the largest capital type. 
For it cannot be too often emphasized that 
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in an appellate court the statement of the 
facts is not merely a part of the argument, 
it is more often than not the argument 
itself. A case well stated is a case far more 
than half argued. Yet how many advoeates 
fail to realize that the ignorance of the 
court concerning the facts in the case is 
complete, even where their knowledge of 
the law may adequately satisfy the pro- 
verbial presumption. The court wants above 
all things to learn what are the facts which 
give rise to the eall upon its energies; for 
in many, probably in most, cases when the 
facts are clear there is no great trouble 
about the law. Ex facto oritur jus, and no 
court ever forgets it. 


No more courteous judge ever sat on 
any bench than the late Chief Justice 
White, but I shall never forget a remark 
which he addressed to a distinguished law- 
yer, now dead, who was presenting an 
appeal from an order of the Interstate 
Commerce Commission. He had plunged 
headlong into a discussion of the powers 
of the Commission, and after he had talked 
for some twenty-five minutes, the Chief 
Justice leaned over and said in his blandest 
tone, “Now, Mr. So-and-So, won’t you 
please tell us what this case is about. We 
could follow you so much better.” 


Of course there are statements and state- 
ments. No two men probably would adopt 
an identical method of approach. Uniform- 
ity is impossible, probably undesirable. Safe 
guides, however, are to be found in the 
three C’s—chronology, candor and clarity: 
chronology, because that is the natural way 
of telling any story, stringing the events 
on the chain of time just as all human life 
proceeds; candor, the telling of the worst 
as well as the best, since the court has a 
right to expect it, and since any lack of 
candor, real or apparent, will wholly de- 
stroy the most careful argument; and 
clarity, because that is the supreme virtue 
in any effort to communicate thought from 
man to man. It admits of no substitute. 
There is a sentence of Daniel Webster’s 
which should be written on the walls of 
every law school, courtroom and law office: 
“The power of clear statement,” said he, 
“is the great power at the bar.” Purple 
passages can never supply its absence. And 
of course I must add that no statement of 
the facts can be considered as complete 


unless it has been so framed and delivered 
as to show forth the essential merit, in 
justice and in right, of your client’s cause. 


(4) State next the applicable rules of 
law on which you rely. 


If the statement of facts has been prop- 
erly done the mind of the court will already 
have sensed the legal questions at issue, 
indeed they may have been hinted at as you 
proceed. These may be so elementary and 
well establishd that a mere allusion to them 
is sufficient. On the other hand, they may 
lie in the field of divided opinion where it 
is necessary to expound them at greater 
length and to dwell on the underlying 
reasons that support one or the other view. 
It may be that in these days of what is 
apparently waning health on the part of 
our old friend Stare Decisis, one ean rely 
less than heretofore upon the assertion that 
the case at bar is governed by such-and- 
such a case, volume and page. Even the 
shadow of a long succession of governing 
eases may not be adequate shelter. In any 
event the advocate must be prepared to 
meet any challenge to the doctrine of the 
eases on which he relies and to support it 
by original reasoning. Barren citation is 
a broken reed. What virtue it retains ean 
be left for the brief. 


(5) Always “go for the jugular vein.” 


I do not know from what source I quote 
that phrase but it is of course familiar. 
Rufus Choate’s expression was “the hub 
of the case.” More often than not there 
is in every ease a cardinal point around 
which lesser points revolve like planets 
around the sun, or even as dead moons 
around a planet; a central fortress which 
if strongly held will make the loss of all 
the outworks immaterial. The temptation 
is always present to “let no guilty point 
escape” in the hope that if one hook breaks 
another may hold. Yielding to this tempta- 
tion is pardonable perhaps in a brief, of 
which the court may read as much or as 
little as it chooses. There minor points can 
be inserted to form “a moat defensive to 
a house.” But there is no time and rarely 
any oceasion in oral argument for such 
diversions. 


I think in this connection of one of the 
greatest lawyers, and probably the greatest 
ease winner of our day, the late John G. 
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Johnson of Philadelphia. He was a man 
of commanding physical presence and of 
an intellect equally robust. Before appellate 
courts he addressed himself customarily to 
but a single point, often speaking for not 
more than twenty minutes but with com- 
pelling force. When he had concluded it 
was difficult for his adversary to persuade 
the court that there was anything else 
worthy to be considered. This is the quin- 
tessence of the advocate’s art. 


(6) Rejoice when the court asks ques- 
tions. 


And again I say unto you, rejoice! If 
the question does nothing more it gives you 
assurance that the court is not comatose 
and that you have awakened at least a 
vestigial interest. Moreover a question af- 
fords you your only chance to penetrate 
the mind of the court, unless you are an 
expert in face reading, and to dispel a 
doubt as soon as it arises. This you should 
be able to do if you know your ease and 
kave a sound position. If the question war- 
rants a negative answer, do not fence with 
it but respond with a bold thwertutnay— 
which for the benefit of the illiterate I may 
explain as a term used in ancient pleading 
to signify a downright No. While if the 
answer is in the affirmative or calls for 
a concession the court will be equally grati- 
fied to have the matter promptly disposed 
of. If you value your argumentative life 
do not evade or shuffle or postpone, no 
matter how embarrassing the question may 
be or how much it interrupts the thread 
of your argument. Nothing I should think 
would be more irritating to an inquiring 
court than to have refuge taken in the 
familiar evasion “I am coming to that” 
and then to have the argument end with 
the promise unfulfilled. If you are really 
coming to it indicate what your answer 
will be when it is reached and never, never 
sit down until it is made. 


Do not get into your head the idea that 
there is a deliberate design on the part of 
any judge to embarrass counsel by ques- 
tions. His mind is seeking help, that is all, 
although it may well be that he calls for 
help before he really needs it. You remem- 
ber Bacon’s admonition on the subject in 
his Essay on Judicature: 


“Tt is no grace to a judge” he says, 
“first to find that which he might have 


heard in due time from the bar, or to 
show quickness of conceit in cutting 
off evidence or counsel too short, or to 
prevent information by questions 
though pertinent.” 


On the other hand, Chief Justice Denison 
of the Supreme Court of Colorado puts 
the matter thus: 


“A perfect argument would need no 
interruption and a _ perfect Judge 
would never interrupt it; but we are 
not perfect. If the argument 4 
discusses the truth of the first chapter 
of Genesis when the controlling issue 
is the constitutionality of a Tennessee 
statute it ought to be interrupted .. . 
It is the function of the Court to decide 
the case and to decide it properly 

The Judge knows where his 
doubts lie, at which point he wishes to 
be enlightened; it is he whose mind 
at last must be made up, no one can 
do it for him, and he must take his 
own course of thought to accomplish it. 
Then he must sometimes interrupt.” 


Judges are sometimes more annoyed by 
each other’s questions than counsel, I have 
observed. I remember a former Justice of 
the Supreme Court much given to inter- 
rogation, who engaged counsel in a long 
colloquy of question and answer at the very 
threshold of his argument. In a stage whis- 
per audible within the bar Chief Justice 
White was heard to moan “I want to hear 
the argument.” “So do I, damn him,” 
growled his neighbor, Justice Holmes. Yet 
questions fairly put and frankly answered 
give to oral argument a vitality and spice 
that nothing else will supply. 


(7) Read sparingly and only from ne- 
cessity. 


The eye is the window of the mind, and 
the speaker does not live who ean long hold 
the attention of any audience without look- 
ing it in the face. There is something about 
a sheet of paper interposed between speak- 
er and listener that walls off the mind of 
the latter as if it were boiler-plate. It 
obstructs the passage of thought as the 
lead plate bars the X-rays. I realize that 
I am taking just this risk at present, but 
this is not a speech or an argument, only, 
God save the mark, a lecture. 
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Of course where the case turns upon the 
language of a statute or the terms of a 
written instrument, it is necessary that it 
should be read, always, if possible, with 
a copy in the hands of the court so that 
the eye of the court may supplement its 
ear. But the reading of lengthy extracts 
from reported cases or long excerpts from 
the testimony can only be described as 
a sheer waste of time. A sentence here or 
a sentence there, perhaps, if sufficiently 
pertinent and pithy, but not I beg of you 
print by the paragraph or page. 


There is a cognate fault of which most 
of us from time to time are guilty. This 
arises when we are seeking to cite or dis- 
tinguish other cases bearing on our claims 
and are tempted into a tedious recital of 
the facts in the cited case, not uncommonly 
prefaced by the somewhat awkward phrase 
“That was a ease where,” ete. Now the 
human mind is a pawky thing and must 
be held to its work and it is little wonder 
after three or four or half a dozen such 
recitals that not only are the recited facts 
forgotten but those in the case at bar be- 
come blurred and confused. What the advo- 
eate needs most of all is that his facts 
and his alone should stand out stark, simple, 
unique, clear. 


(8) Avoid personalities. 


This is a hard saying, especially when 
one’s feelings are ruffled by a lower court 
or by opposing counsel, but none the less 
it is worthy of all acceptation, both in oral 
argument and in brief. I am not speaking 
merely of the laws of courtesy that must 
always govern an honorable profession, but 
rather of the sheer inutility of personali- 
ties as a method of argument in a judicial 
forum. Nor am I excluding proper com- 
ment on things that deserve reprobation. 
I am thinking psychologically again. It is 
all a question of keeping the mind of the 
court on the issues in hand without dis- 
traction from without. 


One who criticizes unfairly or harshly 
the action of a lower court runs the risk of 
offending the quite understandable esprit 
de corps of the judicial body. Rhetorical 
denunciation of opposing litigants or wit- 
nesses may arouse a measure of sympathy 
for the persons so denounced. While con- 
troversies between counsel impose on the 


court the wholly unnecessary burden and 
annoyance of preserving order and main- 
taining the decorum of its proceedings. 
Such things ean irritate; they can never 
persuade. 


(9) Know your record from cover to 


cover. 


This commandment might properly have 
headed the list for it is the sine qua non 
of all effective argument. You have now 
reached a point in the litigation where you 
can no longer hope to supply the want of 
preparation by lucky accidents or mental 
agility. You will encounter no more un- 
expected surprises. You have your last 
chance to win for your client. It is clear 
therefore that the field tactics of the trial 
table will no longer serve and the time has 
come for major strategy based upon an 
accurate knowledge of all that has occurred. 
At any moment you may be called on to 
correct some misstatement of your adver- 
sary and at any moment you may confront 
a question from the court which, if you 
are able to answer by an apt reference to 
the record or with a firm reliance on a 
well-furnished memory, will increase the 
confidence with which the court will listen 
to what else you may have to say. Many 
an argument otherwise admirable has been 
destroyed because of counsel’s inability to 
make just such a response. 


(10) Sit down. 


This is the tenth and last commandment. 
In preparing for argument you will no 
doubt have made an outline carefully 
measured by the time at your command. 
The notes of it which you should have 
jotted down lie before you on the reading 
desk. When you have run through this 
outline and are satisfied that the court has 
fully grasped your contentions, what else 
is there left for you to do? You must be 
vain indeed to hope that by further speak- 
ing you can dragoon the court into a prompt 
decision in your favor. The mere fact that 
you have an allotted time of one hour 
more or less does not constitute a contract 
with the court to listen for that length of 
time. On the contrary, when you round 
out your argument and sit down before 
your time has expired, a benevolent smile 
overspreads the faces on the bench and a 
sigh of relief and gratification arises from 
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your brethren at the bar who have been 
impatiently waiting for the moment when 
the angel might again trouble the waters 
of the healing pool and permit them to 
step in. Earn these exhibitions of gratitude 
therefore whenever you decently can, and 
leave the rest to Zeus and his colleagues, 
that is to say, to the judges on high 
Olympus. 


Before I obey this admonition myself, 
may I say, Mr. Chairman, how painfully 
conscious I am that I have offered nothing 
new concerning the subject in hand. I have 
not even been able to cover old thoughts 
with new varnish. How could I have hoped 
to do so? The process of appeal from one 
tribunal to another is very old in the his- 
tory of human justice. No matter in what 
form it is carried on the essentials of an 


appeal are always the same, and there is 
nothing very new to be said about it. The 
need for an appellate process arises from 
the innate realization of mankind that the 
human intellect and human justice are frail 
at their best. It is necessary therefore to 
measure one man’s mind against another 
in order to purge the final result, so far as 
may be, of all passion, prejudice or in- 
firmity. It is the effort to realize the maxi- 
mum of justice in human relations; and 
to keep firm and stable the foundations 
on which all ordered society rests. There is 
no field of nobler usefulness for the lawyer. 
For him, who in the splendid words of 
Chancellor D’Aguesseau, belongs to an 
order “as old as the magistracy, as noble 
as virtue, as necessary as justice.” 


—CASE AND COMMENT. 


NEW NAVAL COURT 
ROOM, PENSACOLA 


The new Naval Court Room 
at left was designed by Lt. 
Owen W. Pittman, Jr., L-D 
(S, USN). Lieutenant Pitt- 
man, formerly practie‘ng in 
Miami, is the legal officer at 
Pensacola and so far as we 
have been able to learn has 
designed the only formal court 
room in the Navy. 


The system of common law pleading is one of the by-products of the Middle Ages 
when formal logic was thought to be not only a science but even the Queen of Sciences. 
It is one of the cruelest illustrations that has ever been fastened on erring human nature 
that by a logical system of paper pleadings, controlled entirely by the parties, two 
adversaries could be brought against their will to state the exact scope of their legal 


differences.—Albert Kocourek. 


The Bar of the great State of Texas has just finished its first year under integration 
with the largest and most enthusiastic convention in its history. The Texas lawyers 
are reported to be highly pleased with their all inclusive Bar. 


We learn wisdom from failure much more than from success. We discover what 
will do by finding out what will not do; and he who never made a mistake never made 


a discovery.—Samuel Smiles. 
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Editorial 
THE LAWYER AND NATIONAL DEFENSE 


The whole theme of the American Bar Association Convention in 
Indianapolis this year was the lawyer in relation to the problems of 
National Defense. A summation of the views of the leading lawyers of 
America gathered there was to the effect that we are living in a democracy 
where the rule of the majority should govern; that this government 
through its constituted authorities had, after full Congressional] discussion, 
fixed the policy of this government when it passed the Lease Lend Bill, 
and that the time for discussion of that policy is now past, that it is now 
the duty of patriotic citizens to support the government in its “all out” 
program in defense of the democracies. This was not regarded in any 
way as encroaching upon freedom of speech or any of the other great 
American freedoms which we prize; but rather a necessary course to 
preserve these freedoms. 


At the Colorado Bar Association Convention just closed that doughty 
old Chairman of the Judiciary Committee, Representative Hatton W. 
Sumners of Texas, spoke these significant words: 


“America is next on call and we are playing on the job. 
America is walking step by step in the footprints of France. We 
have a peculiar notion that we have a special dispensation to 
escape fate. We seek profits out of the emergency and necessity 
of our country. Our people are making merchandise out of the 
present situation. The Bar of this country must make our people 
realize these facts. We are coming closer and closer to actual war. 
Where is our common sense? Will we be too late? 


“These are times when we hear the crashes of democracies 
all over the world. The one hope of this time is the determination 
under God that this shall be the spot where people retain the right 
to be free. But this nation must be regenerated. We have been on 
a strike governmentally for twenty-five years, and we are now 
just getting back on the job. We must eliminate lines of political, 
sectional and racial cleavage. No people who have opportunity 
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to govern themselves ever lost their freedom until they could 
not govern themselves. When people cannot govern themselves, 
a dictator appears. The government is resident in the people. The 
Constitution and the laws are not written in a book; they are 
written in the spirit of men. 


“Lawyers have a great opportunity. They should actively 
fight for America. They should defeat this present tendency to 
straddle our children with useless debt because they haven’t got 
a vote. They should see that the states are preserved and that the 
concentration of the government at Washington—a concentration 
so vast that it is impossible for the government to execute its 
powers—is broken up and the powers returned to the states.” 


This better than anything we could say spoke the sentiment which ran 
through the American Bar Convention. 


“The habits of Democracy are hard to acquire, harder to 
preserve, and I fear, easier to lose,”’ Justice Hugo Black stated to 
the enthusiastic Colorado audience who rose and cheered his 
address at its conclusion. “The lure of Hitlerian accomplishments 
and power has made other people prey to his philosophy. To guard 
against the same peril, we must deepen our convictions and re- 
build our faith in democracy. Far more important than the mere 
mechanics of government is its spirit. The American Bar is faced 
with a tremendous task, but it wields a vast power, far greater 
than its numerical strength. It must speak with that power by 
making of itself a country-wide faculty, dedicated to teaching the 
nation the American philosophy for a fuller enjoyment of life.” 


‘General George C. Marshall, Chief of Staff, U. S. Army, in addressing 
the National American Legion Convention in Minneapolis recently, called 
attention to another phase of the problem of this emergency as it relates 
to freedom of speech. He said: 


“Since the transition of you men from the ranks of the 
Army to the ranks of the Legion, your organization has fathered 
and has urged, year after year, military policies and appropria- 
tions which if they had been accepted by the people and the 
Congress, would have found us in 1938 so strong in being and 
powerful in immediate prospect, that the influence of this country 
might have given a different turn to the tragic history of the 
past two years. 


“Now, as veteran soldiers, I submit to you men of the Legion 
the impossibility of developing an efficient Army if decisions 
which are purely military in nature are continuously subjected 
to investigation, cross-examination, debate, ridicule, and public 
discussion by pressure groups, or by individuals with only a 
superficial knowledge of military matters, or of the actual facts 
in the particular case. I submit that there is a clear line of 
demarcation between the democratic freedom of discussion which 
we are determined to preserve and a destructive procedure which 
promotes discontent and destroys confidence in the Army.” 


The time has come in this country when clear thinking should bring 
about unity of action if this nation is to be strong and achieve its objectives. 
Minority, dissentient forces helped destroy France. They are impeding 
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the progress of America. In crises of former years the lawyers have led 
the way. With their intimate knowledge of the theories’ and practice of 
government and the fundamental elements of justice they must lead the 
way now. Their habits of thought and ability of expression can guide 
the thought of America in lanes of patriotism and in unity of action. 
It is an individual and collective obligation which they will not shirk. 


ROBERT R. MILAM, President 
WARREN JONES J. VELMA KEEN 
PAUL D. BARNS 


Flovida State Bor (Association 


OFFICERS AND BOARD OF GOVERNORS: 


MILLARD F. CALDWELL 


ED R. BENTLEY, Executive Secretary 
J. TOM GURNEY JOHN DICKINSON 
W. O. MEHRTENS 


TWO-DAY PRACTICING LAW INSTITUTE 
A SUCCESS 


The Practicing Law Institute held at 
the University of Florida by the Florida 
State Bar Association on the 10th and 
11th of October with the cooperation of 
the Law Colleges of the Universities of 
Florida, Miami and Stetson and under the 
immediate direction of the Extension Di- 
vision of the University of Florida was 
declared to be a success by those who at- 
tended its sessions. 


Two days were spent in listening to 
formal addresses on practical trial prob- 
lems, each followed by an open forum. 
Attorney General Tom Watson reviewed 
the history and discussed the future of 
statute revision in Florida, while E. Dixie 
Beggs, Pensacola, Chairman of the Law 
Book Committee, outlined the technique in 
the use of Florida Statutes, 1941. 


The trial of damage suits came in for 
a thorough discussion. Charles Cook How- 
ell, Sr., of Jacksonville, discussed the 
avoidance of injection of bias or prejudice 
in damage suits, while J. Thomas Gurney, 
of Orlando, handled instructions to juries 
in the trial of damage suits. Adjustment 
of damage claims before suit or trial was 
handled by George T. Shannon of Tampa. 


Justice Elwyn Thomas discussed the 
Canons of Ethics from the vie point of 


the Court and Gordon B. Knowles, Braden- 
ton, from the viewpoint of the Bar. 


Many lawyers had their eyes opened by 
the detailed discussion of the Soldiers’ and 
Sailor’s Civil Relief Act by Mr. Clarence 
J. Te Selle of the University of Florida 
law faculty. Few lawyers had realized be- 
fore the full import and dangerous pitfalls 
contained for the average practitioner in 
this act. 


Recognition of the growth of administra- 
tive agencies caused the committee to place 
emphasis on such agencies and the pro- 
cedure under them. Recent developments 
and trends—to what extent should admin- 
istrative agencies or boards act both as 
prosecutor and judge, and how such fune- 
tions can be separated was handled by 
Professor Walter Gellhorn of Columbia 
University. 


The program was closed, except for the 
football game, by a stirring address by 
Senator Claude Pepper, his subject being 
Contribution of the Legal Profession to 
National Defense. 


Every person appearing on the program 
had given thoughtful consideration to his 
subject and several attendants were heard 
to remark that it was the only two day 
session they had ever seen in which there 
was not a single poor presentation. 


320 FLORIDA LAW JOURNAL 


REPORT OF COMMITTEE ON LEGAL AID AT 
CONFERENCE OF DELEGATES, OCT. 9, 1941 


A meeting of the Legal Aid Committee of the Florida State Bar Association was 
held on September 13th, 1941, at 9:30 A. M. at the George Washington Hotel, Jackson- 
ville, Florida. Present were Edward §S. Hemphill, Chairman; Elliot Adams, Vice- 
Chairman; H. C. Fisher, and Rogero Mickler. Also present were Robert R. Milam, 
President of the State Bar Association; M. G. Boyce, Executive Secretary of the Duval 
County Legal Aid Bureau; and James P. Hill, Jr., Chairman of the Jacksonville Bar 
Association Legal Aid Committee. 


Richard P. Daniel, a member of the Jacksonville Bar who has been interested in 
legal aid work for many years joined the members for lunch. 


The chairman presided at the meeting and introduced Robert R. Milam, who stressed 
the need for organizing legal aid associations throughout the state, and spoke particularly 
of aid to families of service men. 


The chairman of the committee then spoke briefly of the necessity for legal aid 
from the standpoint of the community, the persons in need of the aid, and the lawyers. 
It is undisputed that a large segment of the population is without funds to pay for 
needed legal services. It is incumbent upon the lawyers from every standpoint, namely 
that of the community, that of the proposed recipients and that of the lawyers themselves 
to see that such aid is rendered. 


Elliot Adams, Vice-Chairman who has long been identified with legal aid work in 


Jacksonville spoke of the experience gained in setting up and maintaining a Legal 
Aid Bureau. ' 


Mr. M. G. Boyce, Executive Secretary of the Duval County Legal Aid Bureau then 
spoke relative to the mechanics and procedure. He then supplemented his remarks by 
touching on the various types of claims submitted to the Bureau. He further outlined 
the policies pursued in the Duval County Bureau, with particular reference to the fact 
that three classes of cases were not handled, namely, injuries to persons and properties due 
to negligence, divorce cases, and criminal cases. Mr. Boyce also emphasized the necessity 
for a central clearing house, which in Duval County is the Social Service Exchange. 
As soon as a client invokes the assistance of the Legal Aid Bureau inquiry is made 
of the Social Service Exchange as to this client’s record with the various agencies in 
Duval County. Furthermore, the County Legal Aid Bureau is now engaged in setting 
up its filing system, indexing not only the clients seeking relief but also cross-indexing 
as to persons against whom relief is ought. 


As to the actual legal work in Duval County, Mr. Boyce stated that the cases were 
assigned in rotation according to a roster furnished by the Bar Association. 


There then ensued a general discussion, with particular reference to the different 
conditions obtaining in the different circuits and counties. 


It was agreed that the committee should proceed to procure the organization of 
Legal Aid Bureaus or Committees in the larger centers of population in the state and 
that the local bar association should be the instrumentality in placing legal aid operations 
into effect. 


The committee learned with regret of the resignation of Mr. Henry J. Fox of DeLand. 


Subsequent to the meeting three new members of the committee were appointed 
by President Milam. They are: Albert R. Caro, Pensacola; Charles Hamilton Ross, Tampa; 
Harry R. Hewitt, St. Petersburg. With these new members the committee possesses a 
geographical distribution better able to implement the extension of legal aid work. 


Edward S. Hemphill, Chairman 
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CONFERENCE OF DELEGATES HAS 
SUCCESSFUL MEETING 


The Conference of Delegates of Local Bar Associations held an all day session 
in Gainesville on October 9th. The Florida State Bar Association and 23 Loeal Bars 
were represented with some 75 delegates in attendance. The program as published in 
the October Law Journal was carried out with slight variations. 


After President Milam made a general statement, Donald Walker reported for the 
Public Relations Committee and Ed Hemphill and Elliott Adams for the Legal Aid 
Committee. Both reports were approved, except the recommendation of the Public 


Relations Committee that the chairmen of the various committees serve on the Board 
of Governors. 


A proposal to organize the wives of lawyers into an auxiliary lost by a small vote. 


Elmer E. Hazard, of Jacksonville, reported for the Committee on Ethics, Complaints 
and Grievances and E. Harris Drew, of West Palm Beach, discussed the work of the 
Cireuit Court Commissions. Mr. Drew, who has had long experience with an active 
Cireuit Court Commission, ended his remarks with the statement, “We shall never solve 
the question of discipline until we have an integrated bar.” Both reports were approved. 


Tom Gurney reported for the Committee on American Citizenship and his report 
indicated that splendid work was being done by this important committee through the 
schools, over the radio and with the various civie and social organizations of the State. 
The report was approved. 


George Bedell and Judge Barns reported the progress made on the formulation of 
rules for the Supreme Court. The report indicated a prodigious amount of work had 
been done, that substantial progress had been made and that the Committee would soon 
be ready to report directly to the Supreme Court. 


Jim Booth, St. Petersburg, who has for many years been the outstanding leader 
of increased qualificat‘ons for admission in Florida, told of the recent petition lodged 
with the Supreme Court requesting that body to promulgate rules for Florida, fixing 
the admission requirements the same as the American Bar Association standards. The 
Conference was appreciative of the amount and quality of the services rendered by 
Mr. Booth and his Committee. 


Jean Ellis, Chairman of the Supreme Court Facilities Committee, reported that 
his Committee had procured passage of a bill carrying an appropriation to build an 
addition to the Supreme Court building. He said plans were about completed and the 
Committee hoped that building operations would soon begin. He asked suggestions 
from the members of the Bar. The committee’s report was accepted with thanks. 


A report of the Membership Committee by Hervey Yancey was approved, except 
that portion recommending that a brochure be published. It was thought that the same 
money spent on extra Law Journals would perhaps be more effective. 


Former Senator Truman Futch, Chester Bedell and Millard Caldwell made a report 
for Committees on Integration and Legislation. The report was unanimously approved 
and both Committees thanked for their work. 


The Dade County Bar Association, through its president, Judge Stanley Milledge, 
presented a resolution which would have ordered a secret poll of State Association’s 
members on whether or not Supreme Court Judges seeking reelection had rendered 
satisfactory service to the extent that they should be unopposed in the coming election. 
. After a rather spirited parliamentary skirmish it was decided not to take such a poll. 


Judge Wm. H. Ellis was then introduced and spoke briefly commendatory of the 
work of the Bar and particularly reviewing his efforts for an integrated bar when he 
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was president and expressed the hope that the present efforts of the bar in that direction 
would soon be successful. 


Raymer Maguire, Chairman of the Public Relations Committee of the ABA, briefly 
reviewed the work of his Committee and the action taken at the recent convention in 
Indianapolis. Elmer Hazard of Jacksonville proposed a resolution, which was unanimously 
adopted, calling upon the American Bar Association and its Budget Committee to provide 
sufficient funds for a trained publicity man to work under the Public Relations Com- 
mittee. Eight thousand dollars has been requested by the Committee and approved by 
the House of Delegates of the ABA. 


INTERIM REPORT OF COMMITTEE ON SUPREME 
COURT FACILITIES TO CONFERENCE OF 
DELEGATES, OCT. 9, 1941 


The committee on this subject is pleased to report accomplishment of a major step 
in its objectives by passage of the necessary legislative act, Ch. 20305, Acts of 1941. 


Modelled substantially upon the act of 1911 under which the Supreme Court building 
was erected, the statute provides that necessary additional facilities and renovations 
shall be supplied as soon as practicable by a building commission composed of the 
Governor, the Comptroller, the Attorney General, the Chief Justice or another justice, 
and three citizens to be appointed by the Governor. It appropriates the necessary funds 
up to $250,000, requires employment of a registered Florida architect, public advertise- 
ment for contractors’ bids, and for construction under adequate bond. The commission 
members are to serve without compensation and are to be organized upon eall by the 
Governor. The bill was submitted to the Attorney General before it was introduced. 


The physical plan contemplates an addition on the west side (rear) of the present 
building, of the same height and the same type of architecture. The plan includes space 
for an adequate conference room and offices for all the justices, on one floor, space for 
the clerk and the court files which is badly needed, a room for attorneys, better lavatory 
facilities; rearrangement of the library so that it can be used with convenience, as well 
as adequate space for the railroad commission personnel and files, general renovations 
and suitable equipment. This plan, prepared by the courtesy of a prominent architect, 
has been tentatively approved by the court and the committee also by the railroad 
commission, but it will not be binding on the Building Commission. 


The committee wishes to submit this plan, and any other plan, for consideration 
by the bar before the tentative plan is considered or a plan is adopted by the Building 
Commission. Suggestions will be welcomed, especially from lawyers who frequently have 
business before the court or the railroad commission and from others who may be 
affected. 


Although the need for additional and better physical facilities was widely recognized 
and the bill sponsored by the committee passed both houses handily, the outlook at the 
beginning was uncertain. It was by reason of an excellent understanding and approval 
or active co-operation from several sources that the bill was enacted. The court supported 
the committee throughout, the bill was introduced early and after obtaining favorable 
committee recommendations, passed the House over opposition. President Beacham 
and Speaker Dan McCarty approved our purpose at early dates. A number of lawyers 
and laymen helped materially in various ways. Representatives Holt, Sheldon, Jenkins, 
Leedy, Morrow, Leaird, Wiseheart, Overstreet, Crary, Shafer, Simpson, Cawthon, and 
Yaeger, to mention those whose names come most readily to mind, were especially 
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helpful in the House, and Senators Beall, Dye, Wilson, Whitaker, Collins, Lewis, Ward, 
and others gave assistance in the Senate. We acknowledge special aid by Senator Beall 
and former Representative Holt and are grateful to the chairmen and members of the 
Committees on Appropriations. Representatives Holt, Sheldon and Morrow, Senator 
Beall and others spoke effectively for its passage. It passed the Senate by a unanimous 
vote and was signed by Governor Holland a few days afterward. We are indebted to 
Secretary Bentley for use of the Law Journal. President Milam and former President 
Keen rendered valuable aid and full co-operation. 


The committee wishes to thank those mentioned above and all others who supported 
the measure; also to solicit the suggestions and bespeak the continued support of 
everyone who is interested in or who realizes the need for the proposed improvements. 
Despite the demands of the defense program and manifold needs of the state there 
is no more important agency of democratic government than a sound, well funetioning 


judiciary. Providing proper facilities for its highest tribunal should need no other 
justification. 


Respectfully submitted, 


Thomas Jean Ellis, Chairman; Dewey A. Dye, 
Joe C. Jenkins, Charles Cook Howell, J. E. D. 
Yonge, E. D. Treadwell, Jr., M. Lewis Hall, 
George L. Singletary, William S. Fielding, 
Fuller Warren. 


BOARD OF GOVERNORS MEET 


A meeting of the Board of Governors was held in Gainesville on October 9th with the 
following present: Robert R. Milam, President; Ed R. Bentley, Executive Secretary; 
Millard Caldwell, W. O. Mehrtens, Tom Gurney, Paul Barns, Velma Keen and Warren 
Jones, as members of the Council, and Martin Caraballo. 


Hollywood Beach was tentatively selected as the 1942 meeting place with April 
23rd, 24th and 25th as the tentative dates, the selection to be left to President Milam 
and Secretary Bentley with authority to select another meeting place, should they fail 
to make satisfactory arrangements with Hollywood. President Milam was authorized 
to arrange the program for the 1942 convention. He was also authorized to arrange for 
ABA Tax Institute in Miami and meeting of the Activities Section of the ABA in 
Jacksonville provided there was no cost to the Association. 


The following applicants were approved for membership: Raymond Lord, Key 
West; Aquilino Lopez, Key West; Burnis T. Coleman, Tallahassee; Patrick H. Mears, 
Tallahassee; Wm. G. Carver, Lakeland; J. W. Hunter, Tavares; Truman G. Futch, 
Leesburg; G. S. Johnston, Tallahassee; Harry P. Johnson, Tavares. 


The Secretary was directed to contact the delinquent group memberships and if 
necessary the individual members of the groups in order to remove delinquencies. 

President Milam submitted the proposed rules of the Grievance Committee and 
the same were approved by the Board. ; 

After considerable discussion a motion was made and unanimously adopted that 
herafter a group membership to be approved must have a minimum of 25 members 
and that to retain such membership the minimum must be kept at or in excess of 25. 

The Board of Governors voted unanimously to join the Inter-American Bar 
Association and the Secretary was instructed to make application as of January 1, 1942. 

The Secretary was also instructed to re-submit to the American Bar Association 
two resolutions passed at the Convention in 1941, in reference to the motion picture 
industry and national law book publishers. 
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PROFESSIONAL ETHICS AND GRIEVANCES 
COMMITTEE MAKES REPORT TO 
CONFERENCE OF DELEGATES 


Pursuant to the direction of the President, your Committee on Professional Ethies 
and Grievances convened at the Hotel Thomas in Gainesville, Florida, Wednesday, 
October 8th, 1941, at two o’clock P.M., for the purpose of discussing the topie “Inte- 
grating the Work of the Cireuit Court Commissions and the Work of the Association’s 
Committee on Ethics, Complaints and Grievances” and to prepare this committee’s report 
and recommendations thereon. The several commissions having been invited to attend, 
the following commissioners were in attendance: Geo. E. Turner, Esq., of Jacksonville, 
Fourth Circuit; Victor O. Wehle, Esq., Sixth Cireuit; H. E. Merryday, Esq., of Palatka; 
Louis Ossinsky and Horace D. Reigle, Esqs., of Daytona Beach, Seventh Cireuit; Raymond 
C. Alley and E. Harris Drew, Esqs., of West Palm Beach, Fifteenth Circuit. 


After a thorough discussion of the topie by all present it was the considered opinion 
that by reason of Paragraph 2 of Rule “C” of the Code of Ethies adopted by the 
Supreme Court of Florida on January 27th, 1941, the work of the Association’s com- 
mittee was limited, for all practical purposes, to efforts on the committee’s part to 
coordinate the activities of the several commissions to the end that there might be 
uniformity of practice and procedure among the commissions. With this opinion before 
us the following recommendations are submitted herewith for consideration by the 


Conference of Bar Association Delegates, the adoption of which we respectfully recom- 
mend : 


1. That the secretary of each commission be requested to report to the Clerk of the 
Supreme Court of Florida and to the Florida State Bar Association, immediately upon 
organization or reorganization, the names and addresses of the commission members 
and the names and addresses of the officers of such commission, as well as any interim 
changes in membership. 


2. That the Committee on Professional Ethies and Grievances of the Florida State 
Bar Association collect from the several commissions the rules of said commissions and, 
from such rules, compile a standard code of rules essential to jurisdiction for use by 
the commissions, such code, upon approval by the several commissions, to be proposed 
to the Supreme Court of Florida for adoption as an amendment to aforesaid Rule “C” 
now in effect. 


3. That the Conference of Bar Association Delegates recommend to the Supreme 
Court’s committee on rules that it include in the proposed new Supreme Court rules 
now being prepared a rule to prohibit the appearing or acting as counsel of record in 
any court in Florida of any person not admitted to the practice of law in Florida; 
and, that all appearances and pleadings filed in any court in Florida shall contain the 
address of the attorney filing same. 


Your committee is ready and willing to undertake the task set forth in Recommenda- 
tion 2 hereinabove, and pledges itself to the Association and to the several commissions 
to cooperate to the fullest’extent permitted or required of it to the end that Rule “C” 
aforesaid may be fully complied with. 

Respectfully submitted, 


Elmer E. Hazard, Vice Chairman 


REMINDER!! REMINDER!! 


Members of the Association who are delinquent with their dues are reminded that 
expenses of the Association go on continually in its endeavors in behalf of the profession 
and are respectfully requested to mail checks covering dues to the Executive Secretary, 
Florida State Bar Association, Box 465, Lakeland, Florida. 
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1942 CONVENTION GOES TO HOLLYWOOD 


The Hollywood Beach Hotel will be the scene of the 1942 Convention of the Florida 
State Bar Association and the dates set are April 23rd, 24th and 25th. 


The Association has met at Hollywood Beach on two previous occasions and the 
lawyers of Florida were delighted. American hotel prices at $6.00 a day double and 
$7.00 single, all outside rooms, private bath and showers, gives the finest hotel aceom- 
modations to be found in Florida. No better food can be found anywhere. This American 
plan price includes the banquet which usually costs $3.00, orchestra for dancing every 
night, informal beef steak dinner on the board walk and other entertainment. There 
will be no charge for green fees on the golf course nor for swimming in the surf. No 
charge will be made for ice in rooms. Sparkling water and ginger ale will be at the 
regular price which we believe is 15¢ per pint. 


Already President Milam has secured Dean Pound, formerly of Harvard, and 
President Armstrong of the American Bar Association as speakers. The president says 
that he expects to build the finest program in the history of the Florida Bar and is 
expecting the largest attendance. 


LIFE’S RECORDS CLOSED 


FRED M. VALZ, Jacksonville City Com- was the senior member of the firm of Valz 
missioner, political leader and longtime & Wise. 
lawyer of that city, died on September 
22nd. 


Coming to Jacksonville in 1914 from his J. C. ROWELL, 60 year old Miami at- 
native state of Virginia, Mr. Valz entered torney, who studied law during his days 
the practice of law immediately and soon as a locomotive engineer on a passenger run 
embarked upon his public career. After a between Miami and Fort Pierce, died on 
term on the City Democratic Committee, September 25th, being stricken in his office 
he ran for the City Council at the urgence and died before he could be removed to 
of his friend John W. Martin, then mayor a hospital. 
of Jacksonville and later Governor of Flor- 


ida. After serving two terms on the City 
Council and as its president in 1922, he 
became a member of the Legislature. He 
has served on the City Commission con- 
tinuously since 1923, having been elected 
five times to that office. 


He continued to practice his profession 
during the time he held publie office and 


Mr. Rowell, at the time he quit railroad- 
ing in 1925, had been riding engine cabs 
for the F.E.C. for 25 years and was one 
of the oldest engineers on the railroad. He 
came to Miami 25 years ago from Eustis. 
Henry L. Oppenborn, another former en- 
gineer on the same run, and Mr. Rowell 
took the bar examination at the same time 
in 1929. 


Youth is not a time of life—it is a state of mind. It is not a matter of ripe cheeks, 
red lips and supple knees; it is a temper of the will, a quality of the imagination, a 
vigor of emotions; it is freshness of the deep springs of life. 


Youth means a temperamental predominance of courage over timidity, of the appetite 
of adventure over love of ease. This exists in a man of 50 or more, often more than 
in a boy of 20. Nobody grows old by merely living a number of years—people grow 


old by deserting their ideals ——The Dial. 
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FIFTY-TWO YEARS SERVICE IN THE LAW 


Honorable John H. Carter, of Marianna, 
completed 52 years at the Bar on February 
16th this year. We have just had the 
pleasure of examining the original certifi- 
cate of his admission to practice before the 
Supreme Court of Florida which carried 
the date of February 16, 1889. It is a 
unique document, being typewritten on a 
letterhead of the Clerk of the Court with 
sufficient red ink underscoring to indicate 
pains on the part of the Clerk in preparing 
it. It carries the gold seal of the Supreme 
Court and is certified by D. C. Wilson, 
Clerk. It recites that the applicant was 
admitted at a regular term of the Supreme 
Court held at the capitol in the City of 


Tallahassee on the date mentioned. The 
Honorable George P. Raney, Chief Justice, 
Honorable H. L. Mitchell and A. E. Max- 
well, Justices, constituted the Court. There 
is a penciled notation on the certificate that 
the motion for admission was made by 
Daniel Campbell, Esquire, of DeFuniak 
Springs. 


Mr. Carter is still in the active practice 
before all the state and Federal Courts of 
Florida and the Federal Court of the Mid- 


dle District of Alabama and is considered 
one of the best trial lawyers in Florida. 
He is the senior member of the firm of 
John H. Carter and John H. Carter, Jr. 
He has always practiced in Marianna, ex- 
cept for four years (1925 to 1929) in 
Sarasota. Mr. Carter was president of the 
Florida State Bar Association in 1924 and 
1925 and maintains his membership in the 
local bar of the Fourteenth Cireuit, the 
Florida State Bar and the American Bar 
Association. 


Mr. Carter says that the law is one busi- 
ness that gray hairs do not hurt. When we 
are in his presence we always feel that 
here is a lawyer who is the kind of a 
lawyer we would like to be. We wish there 
were more like him. 


PUBLICATION COMMITTEE MEETS 


The Publication Committee met in 
Gainesville at noon on October 9th with 
the following members present: William H. 
Rogers, Kenneth Ballinger, C. Fred 
Thompson and William B. Tippetts. 

Many matters looking to better service 
to be rendered by the Law Journal were 
considered. It was decided to carry on a 
campaign for more advertisements in order 
to inerease the income with a hope that 
the size of the Journal might be increased. 
Messrs. Bentley and Ballinger were ap- 
pointed as a sub-committee to study the 
question of rates. It was believed that the 
sum now charged is too small in comparison 
to other law journals of the United States 
with a similar circulation. 

Approval was expressed of the Law 
Journal as now being published, considering 
the funds available for that purpose. 


Proceedings Wanted 


We need the volume of proceedings of 
the Florida State Bar Association for 1923. 

It is our information that the first pro- 
ceedings were printed in 1921 and the last 
in 1927. We have all of the years except 
1922 and would appreciate receiving a copy 
from anyone willing to contribute it to the 
reeords of the Association. 


Bre 
y 
: 


FLORIDA LAW JOURNAL 327 


S. WHITEHURST’S SONS — A DISTINGUISHED 
FATHER AND AN UNUSUAL LAW FIRM 


Sam Whitehurst 


The other day Sam Whitehurst, a retired plan- 
tation owner and merchant of Brooksville, died 
at the age of 90 years. He was not a lawyer and 
did not practice or attempt to practice law but 
his name headed a law firm composed of four 
sons: John, James, Leon and Onan Whitehurst, 
all of them graduates of the same law school. 


In 1913 John and James came to Brooksville 
from Mississippi and started to practice under 
the firm name of Whitehurst & Whitehurst. Later 
their father moved to Brooksville and in 1930, 
the two younger boys having graduated from law 
school, joined the firm. The father and four sons 
all being very close and mutually interested in 
many business enterprises, the boys decided they 
wanted to earry their Dad’s name forward in 
their law firm and conceived the idea of ealling 
the firm “S. Whitehurst’s Sons.” It has been an 
unusual family. The bond between father and 
sons has been exceedingly close and each has 
worked for all and all for each. 


So far as we have been able to determine it. 
is the only law firm in America which carries 
the name of a man who himself was not a lawyer, 
nevertheless he was a wise counselor. Those who 
knew Sam Whitehurst admired the loyalty of 
these four sons and the honor they have paid 
their father by continuing to work under his 
name, 


Twelfth Cireuit Holds 
First Institute 


The Twelfth Judicial Cireuit, composed 
of the counties of Glades, Hendry, Collier, 
Charlotte, DeSoto, Lee, Manatee and Sara- 
sota is the first cireuit to hold its annual 
institute, it being conducted Saturday, 
October 17th with Jim Franklin presiding 
and Senator Dewey Dye in charge of local 
arrangements. Some 75 attorneys attended. 

The welcome address was made by Sam 
Cornwall and response made by G. Leitner 
of Areadia. 

The afternoon program was addressed 
by Judge Paul D. Barns of Miami, on the 
subject of Service by Publication. Mr. Clar- 
ence J. Te Salle, University of Florida Law 


College, diseussed the Soldiers’ and Sailors’ 
Civil Relief Act and E. Dixie Beggs, of 
Pensacola, instructed the lawyers in the 
technique of the Florida Statutes, 1941. 
The evening meeting was addressed by 
Justice Glenn Terrell on the subject of the 
Proposed Supreme Court Rules. Robert R. 
Milam, president of the Florida State Bar 
Association, also addressed the meeting. 


The following guests were present: E. A. 
Clayton, Gainesville, Chairman of the Insti- 
tute Committee; T. T. Turnbull and Wil- 
liam Allen, both from Tallahassee and both 
candidates for the Supreme Court, and 
Ed R. Bentley, Executive Secretary of the 
State Bar Association. 

Officers were elected for the next year 
and Punta Gorda selected as the next meet- 
ing place. 


: 
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SARASOTA BAR ASSOCIATION met 
on October 1st and elected J. Douglas 
Arnest, president, Randolph Calhoun and 
J. D. Gill, vice presidents, and Stephen B. 
Jennings, secretary. 

Judge Paul C. Albritton is the retiring 
president. 


TWELFTH CIRCUIT BAR ASSOCIA- 
TION held its annual election of officers 
in Bradenton on October 18th and selected 
John Fite Robertson, Sarasota, president, 
and the following vice presidents: J. M. 
Couse, Moore Haven, Glades County; H. 
A. Rider, LaBelle, Hendry; J. L. Junkin, 
Everglades City, Collier; Charles Temple, 
Punta Gorda, Charlotte; M. A. Rosin, 
Areadia, DeSoto; F. Lynn Gerald, Fort 
Myers, Lee; T. A. Howze, Jr., Bradenton, 
Manatee; and Otis Radenbaugh, Sarasota. 


VOLUSIA COUNTY BAR ASSOCIA- 
TION met on September 20th and appoint- 
ed a Committee consisting of John Graham, 
Louis Ossinsky and Roger West to confer 
with the city and county officials regarding 
the remodeling of the Cireuit Court Cham- 
bers. 

Captain Charles P. Mason, Commanding 
Officer of the Jacksonville Naval Station, 
was the principal speaker. 


ORANGE COUNTY BAR ASSOCIA- 
TION met on September 25th with some- 
thing like 75 lawyers and guests present 
and heard President Robert R. Milam of 
the Florida State Bar Association call upon 
the lawyers to assume leadership in the 
world crisis and to render more aid to 
constitutional, democratic government. 

Judge J. B. C. Koonce of Tavares was 
the guest of honor, it being his 50th anni- 
versary in the law. 


DADE COUNTY BAR ASSOCIATION 
had its newest judge, George E. Holt, as 
its principal speaker on September 17th. 
Judge Holt, who was introduced by Pres- 
ident Stanley E. Milledge, stated that it 


should be the aim of the legal profession 
to band together for the protection of the 
public. He complimented the work of Judge 
Paul Barns on the formulation of the Ser- 
vice by Publication Act passed by the last 
Legislature and expressed disappointment 
at the failure of the Integration Bill at the 
last session of the Legislature. 


PALM BEACH COUNTY BAR AS- 
SOCIATION held a jollification meeting 
on September 26th, the occasion being the 
return to court duties of Cireuit Judge 
C. E. Chillingworth who had been in active 
Naval service since August Ist. 

Judge Barns of Dade County discussed 
proposed changes in rules of procedure 
for the Supreme Court. 


ST. LUCIE COUNTY BAR ASSOCI- 
ATION elected Dewey Crawford president 
at its meeting on October 4th succeeding 
G. R. Nottingham. 

D. C. Smith was named vice president, 
John M. McCarty, secretary-treasurer. 
Crawford and L. O. Stephens were desig- 
nated delegates to the Legal Institute in 
Gainesville. 


THE TAMPA-HILLSBOROUGH BAR 
in cooperation with teachers and _ public 
health authorities have organized a most 
ambitious course in civie instruction for 
the high schools of Tampa and vicinity. At 
a recent meeting called for the purpose of 
deciding on the program the Cireuit Court 
room was well filled with lawyers and 
school officials. 


ST. JOHNS COUNTY BAR ASSOCI- 
ATION held its monthly luncheon at the 
old Spanish Inn on October 16th and heard 
Eliott Adams, of Jacksonville, discuss the 
work of the Legal Aid Committee. The 
meeting was well attended. 


THE VOLUSIA COUNTY BAR AS- 
SOCIATION met on October 13th and 
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heard Justice Alto Adams discuss the law- 
yer’s place in the self government in this 
world crisis. He thought the lawyer was 
best experienced to give advice and counsel 
in times of panie and distress. Justice 
Adams informed the Association that the 
job of rewriting the Florida Supreme Court 
Rules had now been completed and that he 
thought they would be adopted within a 
few days. 


JACKSONVILLE BAR ASSOCIATION 
heard J. Thomas Gurney, Chairman of the 
American Citizenship Committee of the 
American Bar Association, on the subject 


“Democracy’s Open Wound is indifference” 
at their monthly meeting on October 16th. 

Principals of Jacksonville and Duval 
County high schools were special guests 
and were presented by W. Daniel Boyd, 
Superintendent of Schools. Wm. B. Bond, 
president, presided and presented Robert 
R. Milam, President of the Florida State 
Bar, who introduced Mr. Gurney. 


DADE COUNTY BAR ASSOCIATION 
has decided to hold a secret poll of its 
members to determine the feeling of Bar 
Association attorneys on the record of 
Supreme Court justices seeking reelection. 


THEY TELL ME THAT— 


L, C. CROFTON of Titusville, has been 
elected Lieutenant-Governor of Kiwanis 
International. 


EMMA ROESING of the law firm of 
Hanks & Preston, Miami, was re-elected 
vice president of the National Association 
of Women Lawyers. 


Cireuit Judge RICHARD H. HUNT has 
ordered disbarment proceedings against 
four Miami attorneys for what he termed 
the operation of a divorce mill. 


JAMES BOOTH, Chairman of the Legal 
Education Committee of the Florida State 
Bar Association, has presented a petition 
to the Supreme Court of Florida for the 
adoption of the American Bar Association 
standards. He is optimistic that the petition 
will be granted. 


RAYMOND D. KNIGHT of Jackson- 
ville has been named Director of the United 
States Home Loan Bank at Winston-Salem. 


Because Will Preston, Chairman of the 
Public Relations Committee, will be in 
Washington for several weeks and Wm. A. 
Herin is expected to be called into the 
Navy, President Milam has named DON- 


ALD WALKER to serve as Chairman of 
that important Committee. Now it looks 
Like Donald will also be called by Uncle Sam. 


DON CARROLL, an assistant Attorney 
General of Florida and long active in the 
Junior Section of the Florida State Bar 
Association, was at the Indianapolis meet- 
ing of the American Bar Association and 
was elected vice president of the Junior 
Section of the American Bar for the Fifth 
Federal Circuit. 


HOOD WILKERSON of Eustis has re- 
turned from Washington where he attended 
George Washington University during the 
summer, giving particular attention to the 
subjects of labor law and federal pro- 
cedure. 


WM. E. RIVERS is the new Mayor of 
Bronson. 


Justice JAMES B. WHITFIELD has 
announced that he will retire from the 
Florida Supreme Court at the end of his 
present term. The tall, thin, intellectual, 
and kindly Justice is the Dean of the 
Supreme Court and has been regarded as 
a mentor and balance wheel of the Court. 
He has served with great fidelity. 


| 


330 


FLORIDA LAW JOURNAL 


Lawyers in the Armed 
Forces 


Captain Nathan J. Roberts of the Jack- 
sonville Bar is in active service and is 
stationed in Washington, D. C. 


Second Lieutenant J. J. Parrish, Jr., has 
recently received his orders to report for 
Army duty at Ft. Jackson near Columbia, 
South Carolina, to be attached to the artil- 
lery, 30th Division. 


First Lieutenant James G. Horrell, mem- 
ber of the Legislature from Orange County, 
says he is keeping in practice with his 
law at Ft. Benning as an assistant to the 
Post Adjutant. 


J. Y. Wilson of Lake City has received 
his orders for active duty as a first lieu- 
tenant of the U. S. Army at Ft. Benning. 


Sergeant James B. Watson of Pensacola 
has been released from active duty at Ft. 
Barraneas and transferred to the Enlisted 
Reserve Corps. He is the first attorney 
trainee reported as being released. 


Juvenile Judge Major L. Perry, St. Pct- 
ersburg, has been called to the service as 
a lieutenant in the Intelligence Division and 
is to be stationed at the Jacksonville Naval 
Base. 


First Lieutenant Raymond L. Parker, 
Miami, is attached to the 367th Intantry at 
Camp Caliborne, Louisiana. 


Michigan Returns Trophies 
To Confederate States 


Response of Philip S. May, representing the 
State of Florida at ceremonies held in Lans- 
ing, Michigan, on Saturday, September 20th, 
1941, at which the State of Michigan through 
Governor Murray D. Van Wagoner returned 
to each of the eleven Confederate States a 
flag or a sword captured by Michigan troops 
during the Civil War. There was received for 
Florida a sword captured at the Battle of 
Olustee. 


“Your Excellency : 

Florida accepts this gracious gift from 
Michigan with reverence and _ gratitude. 
This is the American Century. If the abun- 
dant life we enjoy is to be preserved, it 
will only be by the strength and security 
we have gained from the blessings of 
liberty. These blessings belong only to a 
united people. There could be no finer 
symbol of our union than this magnani- 
mous gift—no more critical hour than this 
for its manifestation. Here is the union 
for which Lincoln hoped at Gettysburg. 
May God bless it and give it strength.” 


Changes in Law Firms 


Roger Edward Davis and his associates, 
Joe Brown Booth and Edwin Lee Mason, 
have moved their offices to the Alfred I. 
DuPont Building, Miami. 


The firm of Robinson & Smith, St. Peters- 
burg, has announced the dissolution of that 
firm. Mr. Smith’s office will be in the 
Federal Building and that of Mr. Robinson 
in the Hall Building. 


The firm of Shelley & Mabry, Daytona 
Beach, announces the affiliation with that 
firm of Amadeo A. Meitin, formerly of the 
firm of Dunhan & Meitin of St. Augustine. 


There is too much speaking in the world, and almost all of it is too long. The Lovd’s 
Prayer, the Twenty-Third Psalm, Lincoln’s Gettysburg Address, are three great literary 
treasures that will last forever; no one of them is as long as 300 words. With such 
striking illustrations of the power of brevity, it is amazing that speakers never learn 


to be brief.—Bruce Barton. 
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NATIONAL STATEMENT ON LAWYERS AND 
TRUST COMPANIES 


Because of its great importance we are printing below in full text the first national 
statement by the American Bankers Association (Trust Division) and the American 
Bar Association (Standing Committee on Unauthorized Practice of Law) in respect of 
trust institutions and lawyers. This national statement covers many controversial issues 
which have at times jeopardized the harmonious relations between trust companies and 
the bar. The statement was announced on October 1, 1941, before the House of Delegates 
of the American Bar Association by Mr. Edwin M. Otterbourg, chairman of the above- 
mentioned committee of the American Bar Association. At the same time it was recom- 
mended that state and local bar associations and trust organizations create joint con- 
ference committees, composed equally of representatives of trust institutions and the 
bar associations, for the purpose of making effective the principles embodied in the 
statement. The text of such statement is as follows: 


“Trust institut‘ons are corporations engaged in the business of administering estates 
and trusts and in other trust activities, and acting as agents in all appropriate cases. 
Legal services are required in connection with many phases of trust business. Trust 
institutions are not authorized to engage in the practice of law. For the protection of 
the public and in aid of the administration of justice the practice of law has, by the 
courts and legislatures, been delegated and restricted to attorneys at law, members of 
the Bar. Attorneys at law constitute a professional group that performs essential legal 
functions in the conduct of trust business, and have a community of interest with trust 
institutions in the common aim of service to the public. 


“Tt is in the interest of the public that proper principles, with respect to functions 
of trust institutions in relation to the practice of law and to functions of attorneys at 
law with relation to trust business, be set forth and agreed upon by trust institutions 
and members of the Bar to guide trust institutions and attorneys at law alike in their 
important relationships in th's public service and as a basis for agreements between 
trust institutions and groups or associations of attorneys at law. Therefore, to that end, 
the following declaration of policies is adopted by the National Conference group, a 
joint committee of the American Bar Association and the trust division of the American 
Bankers Association. 


“(1) Trust institutions should neither perform services which constitute the practice 
of law nor otherwise engage in such practice; therefore they should not draw wills or 
other legal documents, nor perform services in the administration of estates and trusts 
where such acts by law or local procedure are considered the practice of law. 


“(2) The development of trust business by a trust institutions should be on the 
basis of assistance to the customer in the use of the institution’s trust services and 
facilities as related to his business or financial matters. 


“In all legal questions which may arise in the development of trust business the 
trust institution should advise the customer to confer with his own lawyer or a lawyer 
of his own choosing. 


“(3) The trust institution should respect and not interfere with the professional 
relationship existing between an attorney and his client, and- an attorney should respect 
and not interfere with the business relationship existing between a trust institution and 
its customer. It is recognized, however, that in all cases the interest of the client is 
paramount. An attorney at law must reserve the right to advise his client with respect 
to the choice of a fiduciary. The attorney should not seek to displace the institution of 
the client’s choice by inducing the appointment of some other institution or individual 
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unless the attorney believes the client’s affairs demand services peculiar to some particular 
institution or individual, or where the attorney believes that the true interest of the 
client will suffer if such substitution is not made. 


“Tf the trust institution is requested by its customer to recommend counsel, any 
counsel so recommended should be in a position to advise the customer disinterestedly, 
and it is preferable that the trust institution, when making such recommendations of 
counsel to its customer, submit, without recommending one above another, the names 
of several attorneys in whom it has confidence, leaving the choice of the selection to 
the customer. 


“(4) A trust institution, qualified and authorized by law as a legitimate business 
enterprise, has an inherent right to advertise its trust services in appropriate ways. 
It should not, directly or indirectly, offer to give legal advice or render legal services, 
and there should be no invitation to the public, either direct or by inference in such 
advertisement, to bring their legal problems to the trust institution. Its advertisement 
should be dignified and the qualifications of the institution should not be overstated 
or overemphasized, and it should not be implied in any advertisement that the services 
of a lawyer are only secondary or ministerial, or that by the employment of the services 
of the trust institution the employment of counsel to advise the customer is unnecessary. 


“(5) In the employment of counsel the trust institution should endeavor, in the 
absence of compelling reasons to the contrary, to engage the attorney who drew the 
instrument, or who represented the testator or donor, to perform any legal work required 
in the course of trust or estate administation.” 


PROPOSED AMENDED SUPREME COURT 
RULES READY 


George C. Bedell, Chairman of the Com- 
mittee on Supreme Court Rules, has an- 
nounced that the Committee has finished its 
work and made its recommendations to the 
Supreme Court. 


These proposed amended rules governing 
proceedings in the Supreme Court of Flor- 
ida contain 35 major rules, many of which 
are broken down into sub-sections. 


The Committee, which has had a number 
of all day meetings, the last of which was 


in Jacksonville on October 25th in addition 
to Chairman Bedell is composed of the 
following: Justice Alto Adams, J. R. Wells, 
Orlando, C. Fred Thompson, Tampa, and 
Judge Paul D. Barns, Miami. Justice Ter- 
rell and George P. Garrett have also spent 
much time with the Committee. 


The proposed amended rules are being 
printed and will be distributed as a separate 
pamphlet or as a part of the December 
Law Journal, the exact method has not yet 
having been determined. 
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Case Comments 


Contributed by the students of the law schools of the University of Florida, 
John B. Stetson University, and the University of Miami. 


FACULTY ADVISORS 
Dean Thomas F. Lambert, Stetson 
James W. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of Stetson University Law School 


CONFLICT OF LAWS—JURISDICTION OF COURT OVER PROPERTY OF NON- 
RESIDENT FOR ALIMONY PAYMENT—SPECIAL APPEARANCE—Suit by resident divorced 
wife against non-resident ex-husband to enforce payment of alimony previously awarded by 
divorce decree of the Florida court which provided for monthly payments and under which 
no payments had been made. The defendant was the owner of an undivided one-half interest 
in real estate located within the territorial boundaries of the court’s jurisdiction. The verified 
bill of complaint declared that the plaintiff had a lien on real estate of the defendant located 
within the territorial jurisdiction of the court and prayed: (a) An accounting of money due 
under the terms of the divorce decree; (b) That any sum found due be declared a lien upon 
the real estate; (3) That the lien impressed be foreclosed and that the specified property 
be sold to satisfy same. In compliance with the statutory requirements, service by publication 
was had on the defendant. The defendant appeared specially and moved to quash on the 
grounds: (1) That the service of process was insufficient to give the court jurisdiction of 
his person; (2) That there was no process by way of attachment or levy of execution to 
bring the real property within the jurisdiction of, or before, the court, as a basis or predicate 
to securing a service by publication; (3) That the court was without jurisdiction of the 
person or property of the defendant in this cause. The lower court denied the motion to 
quash and required the defendant to plead. The defendant excepted and, a decree pro 
confesso being entered, the lower court entered a final decree according to the prayer of the 
bill of complaint and the defendant appealed. HELD: (1) A judgment rendered on substituted 
service against a non-resident is effectual only as a judgment in rem acting on such property 
as he may have within the jurisdiction of the court; (2) The accounting sought of the 
defendant and the lien therefor, declared on an interest in land, and the relief sought by 
the bill of complaint therefore is in rem and not in personam; (3) The recitation in the 
motion to quash that “this Court is without jurisdiction of the person or property of this 
defendant” amounted to a contention that no justifiable excuse existed authorizing service 
by publication or further maintenance of a suit against the non-resident defendant or his 
property then within the court’s jurisdiction, and thus it amounted to a general appearance. 
NEWTON v. BRYAN, 142 Fla. 14, 194 So. 282 (1940). 


Under the doctrine of Pennoyer v. Neff«1) the court has jurisdiction to inquire into the 
personal liabilities of a non-resident or absent defendant without personal service or voluntary 
appearance only where the property of the defendant has been brought under the control 
of the court by seizure or some equivalent act, Where such control is lacking, a personal 
judgment against a defendant not voluntarily appearing or personally served is void, and 
the property within the state cannot be taken and applied to the payment of the judgment. 
However, where the proceeding is in rem or quasi in rem and the court has territorial juris- 
diction over the res, a valid judgment running against the res may be obtained without 
personal service or voluntary appearance of the defendant. The usual method of procedure 
in such circumstances is by valid attachmentiz) of the property prior to publication of notice, 
though the power of the court to render judgment may be perfected by a bill in which the 
court is requested to seize the property and apply it to the payment of the alleged debt.:s) 
In this latter procedure it would seem essential that the object be to reach and dispose of 
property in the State, or some interest herein, by enforcing a contract or a lien respecting 
same, or to partition it among different owners, or, when the public is a party, to condemn and 
appropriate it for a public purpose.:4) But this proceeding is ineffectual where the suit is 
merely in personam. It should be noted that the seizing of the res and bringing it into custody 
of the court is not a mere formality, and a deed based on an attachment suit against a non- 
resident in which there was no personal service and no seizure of the res has been held 
invalid.:s) The right to dispose of the property rests upon a prior seizure..6) Thus it would 
seem that the first two contentions of the defendant were well founded unless the proceedings 
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could be considered as in rem or quasi in rem and directed against or concerning specific 
property of the defendant within the court’s territorial jurisdiction. 


The bill of complaint asserts a lien, based on past-due alimony payments awarded by 
decree of a Florida court, against specific property, and the proceedings are directed against 
the defendant’s interest therein. If such a lien exists, the proceedings would be quasi in rem 
and the defendant bound by a decree rendered upon substituted service to the extent of 
his interest in the specified property. Although there is a statutory provision that all judg- 
ments or decrees rendered by Florida courts create liens and bind real estate of a defendant 
in the county where entered,:7) this has been interpreted to apply only to judgments and 
decrees in which the total indebtedness is fixed in such judgment, and it should not be 
construed as applicable to decrees for permanent alimony.:s) However, periodical alimony 
payments constitute a final judgment as far as accrued installments are concerned. Past due 
installments which the court is without power to modify may be collected.:s) Thus the motion 


to quash was properly denied and the defendant’s appearance was unnecessary to give the 
court jurisdiction in the cause. 


In considering the third contention of the defendant and the court’s holding thereon, 
it should be noted that Brown, J. in a concurring opinion felt that it was unnecessary for a 
determination of the case to decide whether or not the special appearance as made amounted 
to a general appearance. This would be in accord with the reasoning herein advanced in 
answer to the defendant’s first two contentions. There is no question as to the territorial 
jurisdiction of a court over the realty situated within its boundaries, nor any doubt as to 
its power to adjudicate any issue connected therewith. However, where the specifiic property 
has not been brought into the custody or under the control of the court by proper proceedings, 
it would appear desirable that an appearance specially limited to matters of jurisdiction 
should be treated as such and not held in effect a general appearance. It is submitted that, 
in the instant case, the contention of the defendant was not in effect to contest the suit on 
its merits which would, of course, constitute a general appearance regardless of the use of 
the term special,:10o) but rather to question the power of the court, under the facts alleged 
by the plaintiff, to render a valid judgment binding property of the defendant (not voluntarily 
before the court, nor personally served) lying within the jurisdictional boundaries of the 
court but not brought into its custody. Except under limited circumstances a court has no 
power to issue a judgment binding on real property of a defendant not before the court even 
though such property lies within its territorial jurisdiction. It would seem preferable in the 
interests of justice to permit a defendant to make a special appearance where it appears that 
the court is about to render a void judgment against his property, instead of requiring him 
to await an attempted execution on the void judgment and later make a collateral attack. 
If a Special Appearance is always to be considered a General Appearance where a defendant 
denies that his property, lying within the territorial jurisdiction of the court, is subject to 
the direct control of the court in a particular action, the procedural advantages of the Special 
Appearance in such cases will be lost. 

(Footnotes) 

(1) Pennoyer v. Neff, 95 U.S. 714, 24 L. Ed. 565 (1877). 

(2) Starkey v. Lunz, 57 Ore. 147, 110 P. 702 (1910) where it was held that a defect in the 
issuance of the attachment made the judgment rendered against the property void, since 
the court’s jurisdiction to render judgment in a personal action against a non-resident 
not personally served or voluntarily before the court was limited to the res properly 
brought before it. 

(3) Beale, Treatise on The Conflicts of Laws, § 106.2. See also Restatement of the Law of 
Conflicts of Laws, § 106 and comments thereon. 

(4) Pennoyer v, Neff, supra. 

(5) McRae v. Preston, 54 Fla., 44 So. 946 (1907). 

(6) Matthews v. Matthews, 247 N.Y. 32, 159 N.E. 713 (1928) cited in 64 A.L.R. 1393. 

(7) § 2802 Rev, Gen. Stat., § 4488 Fla. Comp. Gen. Laws. 

(9) Dickenson v. Sharpe, 94 Fla. 25, 113 So. 638 (1927); Gaffney v. Gaffney, 129 Fla. 172, 
176 So. 68 (1937). 

(9) 17 Am. Jur. 577. 

(10) Searlett v. Hicks, 18 Fla. 314 (1870). 


Francis X, Carmody, Jr. 


CONTINGENT REMAINDERS—DESTRUCTIBILITY—Proceeding between Plaintiff, guard- 
ian ad litem, and the City of Orlando for the construction of a testator’ will. The issue 
involved is whether a contingent remainder claimed by the plaintiff in an estate is destroyed 
upon the determination of the particular estate upon which the remainder depends. The 
Chancellor decreed for the city. Plaintiff appeals. Held: Destruction or termination of the 
particular estate upon which a contingent remainder depends before the contingency happens 
destroys the remainder. Judgment affirmed. Lewis v. City of Orlando, 199 So. 49 (Fla, 1940). 

Under the common law there was a well settled rule that a contingent remainder of 
freehold must vest in interest before or at the instant moment of determination of the 
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particular estate upon which it was limited; should it fail so to vest the contingent remainder 
was annihilated.) 


Feudal land concepts form the basis of the common law rule of destructibility. Obligations 
of feudal tenure such as rendering military service to the lord, meeting adverse claims to 
the land, were dependent upon some one being seized at all times. Necessity thus imbedded 
in feudal society the doctrine that the seisin could not be held in abeyance.:2) Livery of seisin, 
by which alone a freehold estate could be created at common law, required that seisin pass 
at the instant of the termination of the preceeding estate of freehold.:3) Therefore not only 
must there be a particular estate to support the remainder, but also the remainder must begin 
immediately upon the termination of a particular estate..4) Executory interests, on the other 
hand, were never subjected to the rule of destructibility.:s); Feudal tenure broke up in Eugland 
four centuries ago and never played an important role in America. Today, it might possibly 
be argued that this anachronism increases the alienability of land. Arbitrary discrimination 
against the unskilled draughtsman accomplishes this result as a skilled conveyancer can avoid 
the destructibility rule and achieve the same practical results. Complexity results in adherence 
to this rule::) by attempts to cireumscribe its operation by exceptions and strained construc- 
tions of limitationsiz) by its inevitable accompaniment, the doctrine of merger. 

Nineteenth century statutes abolished the rule in England.:s) Judicial decision in some 
American jurisdictions rejected the rule as it was not applicable to present conditions.«7) 
Twenty American states have adopted statutes declaring the complete absence of the doctrine. 
Five states have statutes eliminating destructibility by disseisin, surrender, forfeiture, or 
merger of any preceding estate of freehold.:s) Statutes in a few states validate the creation 
of freehold interests to commence in the future, No reason remains in these states for the 
defeat of remainders by the premature termination of the particular estate.:9) Policies of 
construction adopted by some courts circumvent its operation.:10) Florida is one of the few 
states which has retained this rule in all its full common law splendor. 


Most of the modern statutes and the Restatement favor a rule that no contingent remain- 
der shall fail by reason of the termination of the particular estate for any reason before the 
happening of the contingency.) It is suggested that Florida adopt such a statute to give 
full effect to the manifest intent of the person whose conveyance is in question. Consider 
the Florida case of Blocker v. Blocker.::2) T devised life estates to his grandson, son and 
daughter, remainder to their children and if not survived by a child or children then to an 
orphanage. Son conveyed his life estate to H. Subsequent conveyances to H by the heirs of T 
of the fee simple automatically merged the two estates. Destruction of the contingent remain- 
der in favor of the orphanage resulted. T’s intent was that the property should go to the 
orphanage when it would no longer be of any benefit to his children or grandchildren. 
Instead the tenant of the particular estate is permitted by his own act to defeat the intention 
of the testator. Frustration of the manifested intent which is the result in many Florida 
cases would be eliminated by the adoption of the proposed statute. 


Dorothea Clarson 
(Footnotes) 


1. Chadleigh’s Case, 1 Coke 120a (K.B. 1594); Archer’s Case, 1 Coke 66b (K.B. 1599); Weale 
v. Lower, Poll. 65 (K.B. 1572); Carwardine v. Carwardine, 1 Eden. 27, 34 Eng. Chan. 
1757-8); Craig v. Warner, 16 D. of C. (5 Mack) 460 (1887); Blocker v. Blocker, 103 Fla. 285, 
137 So. 249 (1931); Tonkersley v. Davis, et al., 128 Fla. 507, 175 So. 501 (1937); Lewis v. 
City of Orlando, 199 So. 49 (Fla. 1940); Irwine v. Newlin, 63 Miss. 192 (1885); Redfern v. 
Middleton, Rice L. 459 (S.C, 1938); McElwee v. Wheeler, 10 S.C. (10 Rich.) 392 (1877); 
Waddell v. Ratter, 5 Rawle 231 (1835 Pa.); Bond v. Moore, 236 II]. 576, 86 N.E. 386; Benson 
v. Tanner, 276 Ill. 594, 115 N.E. 191 (1917); Archer v. Jacobs, 125 Ia, 467, 101 N.W. 195 
(1904). 

2. Holdsworth, History of English Law (ist ed. 1922) 17. 1 Simes, Law of Future Interest 
(1936) 8-11, 19-21; Tiffany, Real Property (Abr. ed. 1940) § 221. 

3. Barwick’s Case, 5 Coke 93b (K.B. 1597); Buckler v. Hardy, Pro. Eliz. 585; 
of Future Interests, § 22, 24, 26, 35; Tiffany, Real Property, § 25, 221. 

4. Blocker v. Blocker, 103 Fla. 285, 187 So, 249 (1931); Lewin v. Bell, 285 Ill. 227, 120 N.E. 633 
(1918); Bullock v. Wiltberger, 92 Kan. 900, 142 Pac. 950 (1914); Hayward v, Spaulding, 

75 N.H. 92, 71 Atl. 219 (1908); Tiffany, Real Property, § 232; Kales, The Later History 
of Destructibility of Contingent Remainders (1919, 28 Yale L.J. 656. 

. Restatment, Property (1936) § 240, Comment b. 

. Hayward v. Spaulding, 71 Atl, 219, 75 N.W. 92 (1908); 40 & 51 Vict. c. 33, § 1 (1897). 

. Restatment, Property (1936) § 240. 

. 1 Simes, Law of Future Interest, § 111. 

. See Rosa v. Harrington, 171 N.Y. 341, 64 N.E. 1 (1902); Restatment, Property (1936) § 240, 

Comment b. 

11. Restatment, Property (1936) § 240. Note (1926) 11 Corn. Law. Quar. 408; Bordwell, The 

Iowa Contingent Remainder Act (1925), 10 Iowa Law Bull. 89, 275. 


12. Blocker v. Blocker, 103 Ila. 285, 187 So. 249 (1931); Tankersley v. Davis, et al., 128 Fla. 
507, 175 So. 511 (1937). 
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Pick Up The Ball And Run 


Have you ever played football? If you have, you 
know that there is one thing that wins, and that is 
carrying the ball. 


An occasional pass might gain a few yards, a good 
kick might add a point or two to the score, but the 
thing that makes a championship team is keeping 
the old pigskin traveling toward the other fellow’s 
goal post. 


So it is in the practice oflaw. The occasional spec- 
tacular will put you in the limelight for awhile, but 
it is the day-in-and-day-out, week-in-and-week-out 
performance that wins the cases. 


When “carrying the ball”, our subscribers enjoy a 
great advantage in having Shepard's Citations run 
effective interference for them. Shepard's has been 
doing this day-in-and-day-out, week-in-and-week-out 
for sixty-eight years. No wonder it's indispensable. 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 


Copyright, 1941, by The Frank Shepard Company 
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Your Loss. 


is your Opponent’s Gain 


WHEN YOU FAIL TO USE THE 
ANNOTATIONS — “SUPER BRIEFS” IN 


AMERICAN LAW REPOR 


The great need for this unexcelled briefing 
service is reflected in the ever-increasing 
popularity of A. L. R. Your courts use it regu- 
larly in their opinions. 


Bench and Bar agree that “your search is 
ended when you make use of an A. L. R. 
Annotation on your point. 


For convenience, speed and accuracy in 
collecting all the authorities in point, no 
service has ever been devised which equals 
the A. L. R. Annotations. They stand alone 
in this field. 

Ww 


* full information, price win lerms, write to 
BANCROFI-WHITNEY COMPANY 


200 McALLISTER STREET @e SAN FRANCISCO 


Florida Representative 


RALPH O. LAHR 


Residence Address: P. O. Box 173, Babson Park, Florida 
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Every lawyer in the great army of owners 
of the Corpus Juris System is fully prepared 
to effectively protect the interests of his 


clients. @ Each of them is equipped with 
the most effective weapon of defense —a 
modern and complete statement of ALL the 
law supported by citations of ALL 
reported cases. 


B. W. PULLIAM 
Hillsboro Hotel, Tampa 
Florida Representative 


THE AMERICAN LAW BOOK COBPANY 
Publishers of 


Corpus Juris Secundum 
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FLORIDA 


FLORIDA 
Ni matter what part ef Florida yeu’re planning 40, 
te visit mO hew much or how little 
spend “COLLIER” is the 


eme mame te Ilier ehaim ef hotels, 


Year "Round Hotels 


TAMPA TERRACE 
and FLORIDAN 


Tampa 


LAKELAND 
TERRACE 
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DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 
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For sportsmen, for motorists, for leisure-seekers, for 
@eason residents or two-week vacationists ... Collier 
hotels provide a warm and friendly Florida welcome! 


Apply te TRAVEL AGENT or address individual hotel managers ev 
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JACKSONVILLE 


The GEORGE WASHINGTON 
Rooms with Shower and Bath 


Conditioned With Optional Use 
of the South, Radio and 
GARAGE in direct connection with bobby 


MAYFLOWER 
300 Rooms with Both ond Shower 


100% Air Conditioned With ; 
by Winter Visitors and Commercial Troveless 
coeRedio « GARAGE adjoining 


The FLAGLER 
125 Rooms « « « Beths 


You'll be pleesed with its convenience, com- 
host ond service. Moderate prices preveil. 


GARAGE directly connected. 


The GEORGE 


WASHINGTON 
200 Rooms with Beth and Showess 


modem convenience aad service for 
summer end winter combort 


6. 3. Jeeckel Meneger GARAGE vemice. 


We Reasonable Rates Posted in Evesy Room 
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WEST PALM BEACH Be 


Every Florida Lawyer Should Oum 


THE ENCYCLOPEDIC DIGEST 
OF FLORIDA REPORTS 


The Encyclopedic Digest, complete in 
fifteen compact, easily handled volumes, 
has become the most valuable reference 
work in a Florida Law Library. 


It not only covers every Florida case 
from the earliest times, but all those 
Federal and United States Cases that 
relate in any way to the Florida Law. 


The simplicity and convenience of its 
arrangement, the numerous separate 
topics, the running catchlines, make it 
easy to find the answers to the questions 
of Florida law as pronounced by the 
Florida and Federal Courts. 


The exhaustive index is an invaluable 
aid to the encyclopedic arrangement and 
the complete table of cases opens up 
every other case in which a similar 
point of law is discussed. 


There are parallel citations not only to 
the Southern Reporter, but to all of the 
Annotated Report Series. 


Kept to date with Annual Cumulative 
Pocket Parts. 


We shall be pleased to quote price 
and convenient terms on request. 


John M. Elliott 
Florida Representative 


THE HARRISON COMPANY 
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